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mxolod Sedarebisas ganvasxvavebT da vge-

bulobT, Tu rani varT, imisaTvis rom gavx-

deT mTlianni, anu is, rac unda viyoT.

Tomas mani

winaTqma

SedarebiTi samarTalmcodneoba warmoadgens samarTalm-
codneobis dargs, romelic erTmaneTs adarebs sxvadasx-
va marTlwesrigSi warmoqmnil fenomenebs.  saerTaSori-
so kerZo samarTlisagan gansxvavebiT, romlis saganicaa 
SesaZlo gamosayenebel marTlwesrigebs Soris koliziis 
gadawyveta, SedarebiT samarTalmcodneobas amgvari praq-
tikuli daniSnuleba ar gaaCnia, ris gamoc misi mniSvnelo-
ba yovelTvis calsaxa ar yofila.
germaniaSi romis samarTlis Seswavla yovelTvis aqtualu-
ri iyo. Tumca es ar iyo “namdvili” SedarebiTi samarTlam-
codneoba. samarTlis istoriuli skolis gavleniT, germa-
nuli samarTalmcodneoba ZiriTadad sakuTar Tavze iyo 
koncentrirebuli da romis samarTlis kvleva ara ucxo 
samarTlis Semecnebas, aramed sakuTari samarTlis pir-
velwyaros gacnobierebas warmoadgenda. sxva qveynebis 
samarTlis mimarT germanelTa interesi saukuneebis gan-
mavlobaSi gacilebiT naklebi iyo. SedarebiTi samarTal-
mcodneobis, rogorc mecnierebis damoukidebeli dargis, 
Camoyalibebas safrangeTSi Caeyara safuZveli. pionerebi 
am saqmeSi iyvnen frangi profesorebi eduar lamberi da re-
imon salei. safrangeTSive gamoicemoda 1869 wlidan moyo-
lebuli pirveli Jurnali SedarebiT samarTalmcodneo-
baSi. germanuli SedarebiTi samarTlamcodneobis fuZem-
deblad iTvleba ernst rabeli, romelmac daarsa pirveli 
SedarebiTi samarTalmcodneobis instituti miunxenSi da 
SemdgomSi – berlinSi imperator vilhelmis saxelobis 
instituti SedarebiT kerZo samarTalsa da saerTaSoriso 
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kerZo samarTalSi (dRes maqs plankis instituti hamburg-
Si). misi interesebis sferos warmoadgenda nasyidobis sa-
marTali da germanuli samarTlis tradiciis mimarTeba 
saerTo samarTlis sistemebTan. rabeli xelmZRvanelobda 
erTa ligis mier daarsebul instituts, romlis mizanic 
erTiani kerZo samarTlis Camoyalibeba iyo (dRes: Unidroit). 
misi Zalisxmevis gareSe warmoudgeneli iqneboda venis 
konvencia saerTaSoriso nasyidobis Sesaxeb.
anglo-amerikul tradiciaSi SedarebiTi samarTalmcod-
neobis rogorc mecniuri disciplinis Camoyalibeba uka-
vSirdeba rudolf Slezingeris saxels (1957-1968 wleb-
Si kornelis universitetis profesori). man pirvelma 
moawyo SedarebiT samarTalmcodneobaSi saerTaSoriso 
rezonansis mqone seminarebi, romlebic am dargis ganvi-
TarebisaTvis gadamwyveti mniSvnelobis mqone aRmoCnda. 
am seminarebis farglebSi sxvadasxva marTlwesrigis war-
momadgenel iuristebs daurigdaT erTi da igive realuri 
SemTxvevebi, romlebic unda gadaewyvitaT sakuTari na-
cionaluri samarTlis mixedviT. Sedegebma naTelyo, rom 
ar aris aucilebeli, erTi samarTlisaTvis damaxasiaTebe-
li Tavisebureba da problemis gadawyveta sxva marTlwes-
rigisTvisac iyos damaxasiaTebeli, an saerTod – SesaZle-
beli. SedarebiTi samarTalmcodneoba iZleva saSualebas 
TiToeuli marTlwesrigis siRrmiseulad gagebisa, rac mis 
gareSe SeuZlebeli iqneboba. 
dResdReobiT SedarebiTi samarTalmcodneoba warmoad-
gens kontinenturevropuli da anglo-amerkuli sauni-
versiteto kurikulumebis ganuyofel nawils. samarTlis 
institutebis SedarebiT-samarTlebriv WrilSi mimoxilva 
iZleva maTi siRrmiseuli Semecnebis saSualebas da iseTi 
aspeqtebis gaTvaliswinebas, romlebic igive institute-
bis mxolod erTi samarTlis WrilSi ganxilvisas Seucno-
beli rCeba. sakuTari nacionaluri marTlwesrigis srul-
yofili dauflebac ki SeuZlebelia SedarebiT-samarT-
lebriv konteqstSi SeZenili codnis gareSe. sxva qveynis 
marTlwesrigis struqturisa da calkeuli institutebis 
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mowyobidan SesaZlebelia mniSvnelovani daskvnebis gake-
Teba nacionaluri marTlwesrigis mowyobisaTvis. Sedare-
biT-samarTlebriv WrilSi mimoxilvisas sakuTari marT-
lwesrigisaTvis damaxasiaTebeli principebi; ukeT aRiqme-
ba maTi dadebiTi Tu uaryofiTi mxareebi da am uaryofiTi 
mxareebis aRmofxvris gzebi. 
ukanasknel wlebSi evropuli samarTlis erT-erT yvelaze 
dinamiurad ganviTarebad sferos warmoadgens saxel-
Sekrulebo samarTlis evropeizacia, anu evrokavSiris 
sakanonmdeblo aqtebisa da wevri qveynebis samarTlis da-
pirispirebis meSveobiT saerTo saxelSekrulebo samarT-
lis SemuSaveba. mocemuli sferos daufleba gulisxmobs 
ara mxolod evrokavSiris kanonmdeblobis codnas, ara-
med evrokavSiris wevri qveynebis nacionaluri samarTlis 
Seswavlasac. qarTvel iuristTaTvis ucxo samarTlis meS-
veobiT sakuTari marTlwesrigis ukeT Semecneba pirvel 
rigSi gulisxmobs germanuli samoqalaqo samarTlis Seswa-
vlas, romlisganac yvelaze metadaa davalebuli qarTuli 
samoqalaqo kodeqsi Tavisi agebulebiT, zogadi dogmati-
kiTa da konkretuli institutebis mowyobiT.
SedarebiT samarTalSi kazusebisa Tu sasamarTlo gadawy-
vetilebis krebulebi, Slezingeris seminarebidan moyo-
lebuli, farTodaa gavrcelebuli. am mimarTulebiT erT-
erT yvelaze farTomasStabian proeqts Ius Commune Case-
book Project1 warmoadgens, romelic mTeli evropis masSta-
biT samarTlis sxvadasxva dargis mkvlevarebs aerTianebs 
da miznad isaxavs am dargebSi sxvadasxva qveynebis sasa-
marTloebis gadawyvetilebebis kompilacias. winamdeba-
re krebulic am tipis kompilaciur naSroms warmoadgens, 
Tumca, ra Tqma unda, Tavisi masStabebiT axlos ver miva 
xsenebuli proeqtis farglebSi gamocemul krebulebTan. 
krebulSi qarTuli samarTlis pasaJebi, Cveulebriv, 
calke ar aris gamoyofili, radgan naSromis mizani ucxo 
qveynebis samarTlis doqtrinebis gaTvaliswinebiT qar-
Tuli samarTlisaTvis daskvnebis gamotanaa, am daskvnebis 

1 http://www.casebooks.eu/
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gamotana uSualod ucxouri samarTlis mimoxilvisas Ca-
narTis saxiT xdeba. ZiriTadi aqcenti gakeTebulia germa-
nuli samoqalaqo samarTlis institutebis qarTul samar-
TalTan Sepirispirebaze, ris gamoc krebulSi germaniis 
samoqalaqo kodeqsis danawesebi uxvadaa citirebuli. es, 
erTi mxriv, miznad isaxavs mkiTxvelisaTvis wignTan mu-
Saobis gaadvilebas da aseve qarTveli iuristebisaTvis 
germanuli samoqalaqo samarTlis, rogorc qarTuli sa-
marTlis pirvelwyaros mniSvnelobaze miniSnebas. germa-
nuli kanonis teqsti aRebulia germaniis saerTaSoriso 
TanamSromlobis sazogadoebis (GIZ) mier gamocemuli ger-
maniis samoqalaqo kodeqsis Targmanidan. 
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§1 oferti da mowveva ofertze

literatura: Berendt/Cochran/Long/Nye/Scheid, Contract Law2 
(2007), 46; Brox/Walker, Allgemeiner Teil des BGB31 (2007), 99-112; 
Bucher, Schweizerisches Obligationenrecht2 (1988), 132-133; Gra-
ziano, Europäisches Vertragsrecht (2008), 13-55; Erman/Palm, BGB11 

(2003), § 119 Rn. 33; Honsell, Kurzkommentar OR (2008), Art. 7 Rn. 5; 
Köhler/Lange, BGB Allgemeiner Teil36 (2012), 102-128; Larenz/Wolf, 
Allgemeiner Teil des Bürgerlichen Rechts9 (2004), § 36 Rn. 14; Mün-
chKommBGB/Kramer4 (2001), § 119 Rn. 46; Palandt/Heinrichs, BGB67 
(2008), § 119 Rn. 10; Ranieri, Europäisches Obligationenrecht3 (2009), 
173-310; Soergel/Hefermehl, BGB13 (2009), § 119 Rn. 11; Terré/Le-
quette/Simler, Droit civil: Les obligations10 (2009), 109-111; Zweigert/
Kötz, Einführung in die Rechtsvergleichung3 (1996), 350-359. 

Sesavali

yvela samarTlis sistema Tanxmdeba imasTan dakavSirebiT, 
rom xelSekruleba, rogorc mxareTa kerZo avtonomiis 
gamoxatuleba, SeiZleba daidos mxolod ori urTierTm-
faravi nebis gamoxatviT – ofertiTa da aqceptiT. Tumca 
sakmaod gansxvavebulia calkeul marTlwesrigTa midgoma 
imasTan dakavSirebiT, Tu ra SeiZleba CaiTvalos konkre-
tul SemTxvevaSi ofertad da aqceptad. kontinenturi 
evropis pirveli kodifikaciebi ar Seicavda specialur 
danawesebs araTanamyof pirTa Soris gakeTebuli oferti-
Ta da aqceptiT boWvasTan dakavSirebiT. es exeba rogorc 
frangul Code civil-es, ise prusiul ALR-sa da avstriul 
ABGB-s 1811 wlis redaqciiT. dResdReobiT saqarTveloSi 
aRiarebuli ofertisa da aqceptis definiciebi warmoad-
gens me-20 saukunis kontinenturevropuli kodifikacie-
bis monapovars, raSic gansakuTrebuli wvlili miuZRvis 
germanul BGB-s. xelSekruleba ideba ori urTierTmfa-
ravi nebis gamoxatviT, romelTaganac pirvels oferti, 
xolo meores aqcepti ewodeba. oferti aris miRebasaval-
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debulo nebis gamoxatva, romliTac oferenti potenciur 
aqceptants sTavazobs xelSekrulebis dadebas imgvarad, 
rom xelSekrulebis dadebisaTvis mxolod am ukanasknelis 
ubralo da upirobo TanxmobaRaa saWiro. mboWavi ofer-
tisgan unda ganvasxvavboT aramboWavi mowveva ofertze 
(invitatio ad offerendum), romelic aris mxolod SeTavazeba 
meore mxarisaTvis – TviTon gaakeTos oferti. am dros 
SemTavazebeli itovebs arCevnis saSualebas am ofer-
tis miReba-armiRebasTan dakavSirebiT. germaniaSi pirTa 
ganusazRvreli wrisadmi mimarTuli SemoTavazeba, mag. 
sagazeTo da internet-gancxadebebi, fostiT gagzavnili 
katalogi, vitrinaSi gamodebuli saqoneli da a. S., Cveule-
birv, aRiqmeba mxolod mowvevad ofertze da ara ofertad. 
Tumca, rogorc qvemoT vixilavT, es gadawyveta germanuli 
samarTlis ojaxSic ar aris erTgvarovani.

Sveicaria

SveicariaSi pirs, romelic meore mxares xelSekrule-
bis dadebas sTavazobs, SeuZlia daitovos am SemoTavaze-
bis gamoxmobis ufleba, magram aseve daitovos “saboloo 
sityvis” Tqmis ufleba imgvarad, rom meore mxaris mier 
Tanxmobis gacxadebis Semdegac jer kidev misi gadasawy-
veti iyos Sedgeba Tu ara garigeba. am SemTxvevaSi Tavda-
pirveli SemomTavazebeli akeTebs ara oferts, aramed 
mxolod mowvevas ofertze. es „saboloo sityvis ufleba“, 
Sveicariis valdebulebiTi samarTlis me-7 muxlis 1-li 
nawilis Sesabamisad, SemomTavazebelma SeiZleba Seinar-
Cunos SeTavazebisaTvis Sesabamisi daTqmis wamZRvarebiT 
– „aramboWavi“, „arasavaldebulo“ da ase Semdeg. ofertze 
mowvevaa saxeze, rodesac SemoTavazebas aklia namdvilo-
bisaTvis aucilebeli raime elementi, magaliTad – boWvis 
neba an Sinaarsis gansazRvruloba. SeTavazebis aramboWa-
voba SeiZleba gamomdinareobdes aseve garemoebebidan, 
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rogorc es Sveicariis valdebulebiTi samarTlis me-7 mu-
xlis me-2 nawilSia gaTvaliswinebuli. magaliTad, tari-
febi, katalogebi da sagazeTo gancxadebebi warmoadgens 
mowvevas ofertze. amis sapirispirod, Sveicaria warmoad-
gens im gamonakliss germanuli samarTlis ojaxidan, sadac 
vitrinaSi gamodebuli saqoneli miiCneva ofertad da ara 
mxolod mowvevad ofertze. 

 

Sveicariis valdebulebiTi 
samarTali

Art. 1 xelSekrulebis da-
deba. nebis gamoxatva. zo-
gadi. 1. xelSekrulebis 
dadebisaTvis aucilebe-
lia mxareTa gamovlenili 
nebis TandamTxveva. 2. neba 
SeiZleba gamovlindes ro-
gorc aqtiuri, ise pasiuri 
moqmedebiT.

Art. 7 oferti valdebule-
bis gareSe, gancxadeba, sa-
jaro gamofena. 1. oferti 
ar aris mboWavi, Tu mas ofe-
renti daurTavs daTqmas, 
romelic am boWvas gamori-
cxavs, an Tu daTqma garige-
bis bunebidan an garemoebe-
bidan gamomdinareobs. 2. ta-
rifebis, fasebis siisa (da a. 
S.) dagzavna ar warmoadgens 
oferts. 3. amis sapirispi-
rod, saqonlis gamofena 
TandarTuli fasebiT, ro-
gorc wesi, unda Sefasdes 
rogorc oferti.
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Schweizerisches Bundesgericht 20.2.1979, BGE 105 II 23:

faqtobrivi garemoebebi: mosarCele a-m iyida b-s saiuve-
liro maRaziaSi beWedi, romelic gamodebuli iyo vitri-
naSi TandarTuli fasiT _ 1380 franki. miTiTebuli fasi 
warmoadgenda b-s xelqveiTis Secdomas da beWdis namdvili 
fasi iyo 13800 franki. b-m mogvianebiT uCivla a-s da moi-
Txova beWdis ukan dabruneba, razec a-m uari ganacxada. 
sasamarTlos motivebidan: Sveicariis valdebulebiTi sa-
marTlis me-7 muxlis me-3 nawilis mixedviT, saqonlis ga-
modeba TandarTuli fasiT warmoadgens oferts. es exeba 
aseve vitrinaSi gamodebul saqonels. a-m ar icoda da arc 
SeiZleba scodnoda, rom beWdis namdvili fasi iyo ufro 
maRali, ris gamoc a-sa da b-s Soris daido namdvili xel-
Sekruleba. 

germania

germaniis samoqalaqo 
kodeqsi 

§ 145 boWva ofertiT. 
piri, vinc sxvas sTavazobs 
xelSekrulebis dadebas, 
SeboWilia am ofertiT 
garda im SemTxvevebisa, 
rodesac man SeboWva gamo-
ricxa.

saqarTvelos samoqalao 
qodeqsi

muxli 329. ofertis gakeTe-
ba. 1. xelSekrulebis dadebis 
Sesaxeb winadadeba (oferti) 
iTvleba SeTavazebulad, Tu 
am winadadebaSi, romelic mi-
marTulia erTi an ramdenime 
pirisadmi, gamoxatulia, rom 
winadadebis mimcemi (oferen-
ti) Tanxmobis (aqceptis) Sem-
TxvevaSi mzadaa Seasrulos 
Tavisi winadadeba. 2. winadade-
ba, romelic mimarTulia pirTa 
ganusazRvreli wrisadmi, war-
moadgens mowvevas ofertze, 
Tu am winadadebaSi sxva ram ar 
aris pirdapir miTiTebuli.
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gsk-is 145-e da Semdgomi paragrafebis mixedviT, oferti 
aris miRebasavaldebulo nebis gamoxatva, romliTac erTi 
piri meores sTavazobs xelSekrulebis dadebas imgvarad, 
rom misi dadebisaTvis meore mxaris TanxmobaRaa saWiro. 
gamijvna mboWav ofertsa da ofertze mowvevas Soris unda 
moxdes ganmartebis meSveobiT SemTavazeblisa da SeTa-
vazebis mimRebis interesebis awon-dawonviT. SeTavazebis 
mxolod ofertze mowvevad gansamartad da misi gamkeTe-
blisaTvis “saboloo sityvis” uflebis SenarCunebisaTvis 
mniSvnelovania sami ZiriTadi garemoeba: 1. surs Tu ara 
SemTavazebels xelSekrulebiT sabolood SeboWvamde ga-
daamowmos potenciuri kontrahentis gadaxdisunariano-
ba; 2. gadaamowmos kontrahentis pirovneba da 3. gadaamow-
mos maragis arseboba – mag. vitrinaSi gamodebuli saqon-
lis SemTxvevaSi, romelic SesaZlebelia ukve gayidulic 
ki iyos.

Reichsgericht 7.11.1931, RGZ 133, 388:

faqtobrivi garemoebebi: qalaqis xelmZRvanelobam ga-
dawyvita Teatris kritikosisaTvis, romelic municipalu-
ri Teatris warmodgenebze kritikul statiebs aqveynebda, 
aekrZala am warmodgenebze daswreba. ris gamoc kritikosi 
„faustis“ pirveli da meore nawilis warmodgenis dros Za-
lis datanebiT gamoabrZanes gareT.
sasamarTlos motivebidan: literaturaSi gamoTqmuli mo-
sazrebis sapirispirod, romlis mixedviTac Teatraluri 
afiSis gamokvra warmoadgens mboWav oferts, romelzec 
nebismierma pirma SeiZleba ganacxados Tanxmoba da xel-
Sekrulebac dadebulad iTvleba im momentidan, rodesac 
aqceptanti moiTxovs misTvis bileTis gadacemas, raixis 
sasamarTlom miiCnia, rom Teatraluri afiSa warmoadgens 
ara oferts, aramed mxolod mowvevas ofertze.
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Bundesgerichtshof 16.1.1980, NJW 1980, 1388:
saqonlis vitrinaSi gamodeba ar warmoadgens oferts gsk-
is 145-e paragrafis mixedviT, aramed – mxolod mowvevas 
ofertze.

Bundesgerichtshof 26.1.2005, NJW 2005, 976:

1. nouTbuqis gasayidad dadeba onlain maRaziaSi ar Sei-
Zleba Sefasdes rogorc oferti.
2. ofertze mowvevisas daSvebuli Secdoma SesaZlebelia 
gavrceldes aseve aqceptzec, rac Semcdar pirs Secilebis 
uflebas aniWebs.

faqtobrivi garemoebebi: mosarCele (a) internetsaitis 
meSveobiT yidda kompiuterebs. 2003 wlis ianvarSi mosar-
Celis erT-erTma TanamSromelma Seadgina gancxadeba „sam-
sungis“ firmis nouTbuqis gayidvaze 2,650 evrod da Seiyva-
na Sesabamisi monacemebi eleqtronuli monacemebis gada-
mamuSavebel programaSi, romlis meSveobiTac aTavsebda 
gancxadebas. Tumca programis mier daSvebuli Secdomis 
gamo saitze nouTbuqis fasad mieTiTa 245 evro. 2003 wlis 
ganmavlobaSi programam, romelic manamde uxarvezod mu-
Saobda, kidev ramdenimejer dauSva amgvari Secdoma. 
2003 wlis 1 Tebervals mopasuxem (b) SeukveTa internet-
saitis meSveobiT nouTbuqi saitze miTiTebul fasad – 245 
evrod. a-m daudastura SekveTis miReba imave dRes avtoma-
tur reJimSi gagzavnili imeilis meSveobiT, romelic Sem-
degi Sinaarsis iyo:
`Rrmad pativcemulo kliento,
Tqveni SekveTa nomriT ..... damuSavebuli iqneba Cveni pro-
duqciis miwodebis ganyofilebis mier ... madlobas gixdiT 
SekveTisaTvis.”
2003 wlis 5 Tebrevals b-m miiRo nouTbuqi 245 evrod, ro-
melSic naangariSebi iyo aseve gagzavnis safasuri 12,80 
evro. 11 Tebervals a-m ganacxada Secileba programis mier 
daSvebuli Secdomis gamo da moiTxova nouTbuqis ukan da-
bruneba nasyidobis fasis dabrunebis sanacvlod. 
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sasamarTlos motivebidan: germaniis umaRlesma sasamarT-
lom ar daakmayofila b-s sakasacio saCivari da miiCnia, 
rom a-s hqonda Secilebis ufleba gsk-is 119-e muxlis 1-li 
nawilis Sesabamisad. 
1. mxareebs Soris daido nasyidoba nouTbuqTan dakavSire-
biT 245 evrod, rogorc miTiTebuli iyo a-s internetsait-
ze. saitze mxolod gancxadebis ganTavsebiT a-s ar gauke-
Tebia mboWavi oferti gsk-is 145-e paragrafis Sesabamisad, 
radgan es iyo mxolod mowveva ofertze (invitatio ad offeren-
dum), romliTac a iwvevda potenciur klientebs ofertis 
gasakeTeblad. oferti gaakeTa b-m 2003 wlis 1 Tebervals 
nouTbuqis SekveTiT. sakiTxavia, mohyva Tu ara b-s oferts 
a-s aqcepti. a-s SeiZleboda gaekeTebina aqcepti 1 Teber-
valsve avtomatur reJimSi generirebuli imeilis meSveo-
biT, an 5 Tebervals nouTbuqisa da TandarTuli angariSis 
gagzavniT. sasamarTlos mixedviT, obieqturi mimRebis 
poziciidan (gsk-is 133-e da 157-e paragrafebis Sesabami-
sad) a-s mier gagzavnili imeili, romelSic is b-s klients 
uwodebda, auwyebda, rom misi SekveTa gadaegzavna miwode-
bis ganyofilebas da madlobas uxdida SekveTisaTvis, aRi-
qmeboda rogorc konkludentur aqcepti a-s ofertisa 245 
evrosTan dakavSirebiT.
2. miuxedavad aqceptis namdvilobisa, a Secda gsk-is 119-e 
muxlis 1-li nawilis Sesabamisad. gsk-is 119-e muxlis 1-li 
nawilis mixedviT, pirs, romelsac nebis gamovlenisas mou-
va Secdoma nebis gamovlenis SinaarsTan dakavSirebiT (I va-
rianti: SinaarsSi Secdoma) an saerTod ar hqonia ganzrax-
va aseTi SinaarsiT nebis gamovlenisa (II varianti: Secdoma 
gamovlenaSi), _ SeuZlia sacilo gaxados nebis gamovlena, 
Tu ivaraudeba, rom igi ar gamoavlenda nebas saqmis viTa-
rebis codnisas an misi gonivruli Sefasebisas. saapelacio 
sasamarTlom marTebulad miiCnia, rom a internetsaitze 
nouTbuqTan dakavSirebuli gancxadebis dadebisas Secda. 
ofertze mowvevis gakeTebisas mas mouvida Secdoma ga-
moxatvaSi. es Secdoma mniSvnelovania imdenad, ramdenadac 
igi gavrcelda aseve aqceptzec.
a) a-s undoda nouTbuqis fasad mieTiTebina 2.650 evro da 



20

internetsaitze miTiTebuli fasi ar Seesatyviseboda 
imas, risi gamoxatvac a-s undoda. marTalia, Secdoma ga-
mowveuli iyo kompiuteruli programis xarveziT, Tumca 
es SemTxvevac unda warmoadgendes Secdomas gamovlenaSi. 
mniSvneloba ar aqvs, mouva es Secdoma piradad gamomxa-
tvels, Tu is warmoiSveba nebis gamovlenis adresatisa-
Tvis eleqtronuli saSualebiT gadacemisas. es gamomdina-
reobs gsk-is 120-e paragrafidanac. am danawesis mixedviT, 
nebis gamovlena, romelic arasworad gadasca Suamavalma 
pirma an amisaTvis gamoyenebulma meqanikurma saSualebam, 
SeiZleba sacilo gaxdes imave winapirobis arsebobisas, 
rogorc SecdomiT gakeTebuli nebis gamovlena gsk-is 119-
e paragrafis mixedviT. es paragrafi sayovelTao mosazre-
bis Tanaxmad, awesrigebs Secdomas gamoxatvaSi. igive wesi 
unda gavrceldes mocemul SemTxvevazec, rodesac mona-
cemTaA araswori transferis gamo moxda Secdoma gadace-
maSi manamde, sanam nebis gamoxatva datovebda gamomvle-
nelis sferos.
a-m b-s SemoTavazebaze aqcepti gaakeTa SekveTis sistemis 
programirebiT. Tumca a-s nouTqbuqis gayidva undoda ara 
245, aramed 2.650 evrod. programa nivTis fasad miTiTebu-
li Tanxas avtomaturad aTavsebda saitze da mocemul Sem-
TxvevaSic a-s SecdomiT miaCnda, rom TanamSromlis mier 
monacemTaA gadamamuSavebel programaSi Seyvanili Tanxa, 
rogorc Cveulebriv, Seesatyviseboda mis mier miTiTebul 
2,650 evros. a-s undoda aqceptis gakeTeba mxolod am fa-
sad. 
b) mocemul SemTxvevaSi saxeze ar iyo Secdoma nebis Camo-
yalibebis procesSi, rac SesaZlebelia CaTvliliyo um-
niSvnelo Secdomad motivSi. Secdoma, miuxedavad imisa, 
rom moxda programuli xarvezis gamo, ar momxdara fasis 
gamoTvlisas (....) – a-s nebis Camoyalibebis etapze. a-s neba 
Camoyalibda uSecdomod, rodesac misma TanamSromelma 
nouTbuqis fasi 2.650 evrod gansazRvra da sistemaSi Sei-
yvana. 
3. .......
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Bundesgerichtshof, MMR 2013, 296:
faqtobrivi garemoebebi: 2009 wlis seqtemberSi mosarCe-
le a-m dajavSna mopasuxis, aviakompania b-s internetpor-
talis meSveobiT TviTmfrinavis ori bileTi frankfurti-
dan larnakaSi (kviprosi). internetportalze Sesabamisi 
grafebis Sevsebisas pirveli bileTis myidvelad miuTiTa 
sakuTari Tavi, xolo meore bileTis myidvelis saxelisa 
da gvaris grafaSi miuTiTa „jerjerobiT ucnobia“, miu-
xedavad imisa, rom internetportali Seicavda miTiTebas, 
rom dajavSnis Semdgom saxelisa da gvaris Secvla Seu-
Zlebeli iyo da miTiTebuli monacemebi unda damTxveoda 
piris sapasporto monacemebs. mas Semdeg, rac myidvelma 
miiRo dasturi dajavSnasTan dakavSirebiT da gadaricxa 
Sesabamisi Tanxa, is Seecada telefonis meSveobiT daezus-
tebina meore piris monacemebi. b-m uari ganacxada meore 
piris saxelze bileTis damzadebaze da miuTiTa a-s bile-
Tis gauqmebisa da axali SekveTis gakeTebis SesaZleblo-
baze. a-m es SesaZlebloba ar gamoiyena da marto gafrinda 
daniSnulebis adgilze. ukan dabrunebis Semdeg man sar-
CeliT mimarTa sasamarTlos da moiTxova meore bileTis 
safasuris dabruneba.
sasamarTlos motivebidan: germaniis umaRlesi sasamarT-
los mixedviT, a-s ar hqonda bileTis safasuris ukan mo-
Txovnis saxelSekrulebo ufleba xelSekrulebiT nakisri 
valdebulebis Seusruleblobis gamo, radgan a-sa da b-s 
Soris namdvili xelSekruleba „jerjerobiT ucnobi“ pi-
ris avia-momsaxurebasTan dakavSirebiT ar dadebula.
1. sasamarTlos mixedviT, gsk-is 145-e da Semdgomi paragra-
febi gamoiyeneba rogorc Cveulebriv, ise eleqtronul 
savaWro operaciebSi.
2. Tu mocemul operacias SevafasebT gsk-is 145-e da Sem-
dgomi paragrafebis mixedviT, maSin interneteportalis 
meSveobiT bileTis dajavSnis SesaZlebloba warmoadgens 
mxolod mowvevas ofertze (invitatio ad offerendum). Tavad 
oferts ki akeTebs bileTis potenciuri myidveli inter-
netportalis Sesabamisi grafebis Sevsebisas.
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3. mocemul SemTTxvevaSi a-s oferts „jerjerobiT uc-
nobi“ piris momsaxurebasTan dakavSirebiT ar mohyolia 
b-s aqcepti. mxolod dajavSnis dadastureba mopasuxis 
aviaportalis mier, romelic avtomatur reJimSi iyo ge-
nerirebuli, ar warmoadgenda aqcepts. marTalia, javSnis 
dasturi sityvasityviT emTxveoda a-s oferts, magram ne-
bis gamoxatvisaTvis umniSvneloa kompiuteris mier av-
tomatur reJimSi generirebuli teqsti. nebas gamoxatavs 
ara kompiuteri, aramed am kompiuteris ukan mdgomi piri, 
romelic iyenebs mas. Sesabamisad, nebis ganmartebisaTvis 
mniSvnelovania ara is, Tu rogor iqneboda igi aRqmuli 
kompiuteris mier, aramed – Tu rogor unda aReqva neba 
adresats ndobisa da keTilsindisierebis, aseve samoqala-
qo brunvis principebis gaTvaliswinebiT. mxolod aseTi 
ganmarteba Seesatyviseba gsk-is 133-e da 157-e paragrafeb-
Si Camoyalibebuli ganmartebis principebs. 
gsk-is 133-e da 157-e paragrafebis mixedviT, mniSvnelova-
nia piris namdvili neba. eleqtronuli operaciebisas ga-
Tvaliswinebuli unda iyos nebis gamoxatvis mizani, mxare-
TaA interesebi da sxva damatebiTi faqtorebi. amasTan, mi-
Rebasavaldebulo neba unda ganimartos obieqturi mimRe-
bis poziciidan. Sesabamisad, ofertis miReba SesaZlebelia 
avtomatizirebuli dasturiTac, Tumca mxolod maSin, 
rodesac dasturi Seicavs miTiTebas, rom ofertis Sinaar-
si yovelgvari daTqmis gareSe iqneba miRebuli. mocemul 
SemTxvevaSi avtomaturad generirebuli pasuxi ar Seicav-
da aseT miTiTebas. piriqiT, internetportalze ganTavse-
buli iyo daTqma, romlis mixedviTac bileTis SemZeni pi-
ris dakonkreteba dajavSnis procesis dasrulebis Semdeg 
SeuZlebeli iyo da dajavSnisas miTiTebuli piris saxeli 
da gvari unda damTxveoda sapasporto monacemebs. es pi-
roba warmoadgenda xelSekrulebis dadebisaTvis arsebiT 
garemoebas, romlis gareSec obieqturi mesame piris pozi-
ciidan xelSekruleba ver CaiTvleboda dadebulad, miu-
xedavad imisa, rom kompiuteris avtomaturi reaqcia adas-
turebda a-s ofertis miRebas.
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4. yovelive zemoqmulis gaTvaliswinebiT, a-s ar aqvs 
aviakompaniis mimarT safasuris ukan moTxovnis saxelSe-
krulebo ufleba, Tumca mas SeuZlia es safasuri ukan moi-
Txovos usafuZvlo gamdidrebis danawesebis Sesabamisad, 
radgan xelSekrulebis aranamdvilobis gamo aviakompanias 
ar aqvs Tanxis SenarCunebis samarTlebrivi safuZveli. 
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kazusi: „studenti rubliT xelSi“

m-s samsaaTiani momqancveli gamocdis Semdeg axrCobs 
wyurvili; wyurvilis mosaklavad gaeSureba derefanSi md-
gom sasmelebis avtomatisaken. Tumca misda samwuxarod, 
aRmoaCens, rom „borjomis“ SesaZeni 1 lariani moneta ar 
moepoveba. samagierod jibeebis moCxrekis Semdeg SemTx-
veviT ipovis sabWoTa rubls, romelsac samaxsovrod da-
atarebs xolme. uneburad mouva azri, rom 1 larianisa da 
rusuli rublis wona SeiZleba emTxveodes erTmaneTs, rac 
marTalic aRmoCndeba. mas Semdeg, rac m wyurvils moikla-
vs, rogorc momavali iuristi, dainteresdeba momxdaris 
samarTlebrivi mxariT. mas ainteresebs: 
1. dado Tu ara avtomatis mepatronesTan (g) namdvili xel-
Sekruleba; 
2. moipova Tu ara „borjomze“ sakuTreba.

amoxsna2:
(germanuli da qarTuli samarTlis mixedviT)

I. SekiTxva:
m-sa da g-s Soris SeiZleboda dadebuliyo namdvili nasyi-
doba gsk-is 433-e paragrafis (ssk-is 477-e muxlis) mixed-
viT, Tu saxezea ori urTierTmfaravi nebis gamoxatva – 
oferti da aqcepti.

1. g-s oferti avtomatis gamodgmiT
1.1. oferti aris nebis gamoxatva, romelic imgvarad aris 
formulirebuli, rom misi miRebisaTvis aqceptantis 
ubralo TanxmobaRaa saWiro. miuxedavad imisa, rom m-sa 
da g-s erTmaneTTan pirdapiri kontaqti ar daumyarebiaT, 
oferti SeiZleba gakeTebuliyo konkludenturi moqme-
debiTac. raime qmedebis nebis gamoxatvad miCnevisaTvis 
gadamwyvetia ara misi konkretuli forma, aramed, Tu ro-

2 amoxsna ZiriTadad gadmoRebulia: http://ruessmann.jura.uni-sb.de/bvr2005/faelle/
antragfall2.htm.
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gor aRiqmeba is obieqturi mimRebis Tvalsawieridan (gsk-
is 133-e da 157-e paragrafebi, ssk-is 52-e muxli). imisaTvis, 
rom moqmedeba CaiTvalos samarTlebrivad mniSvnelovani 
nebis gamoxatvad da maT Soris ofertadac, is unda gakeT-
des samarTlebrivi boWvisa da garigebis nebis safuZvel-
ze. samarTlebrivi boWvisa da garigebis neba, Cveulebriv, 
saxezea e. w. realuri ofertis SemTxvevaSi, rodesac ofer-
tis gakeTeba xdeba uSualod Sesrulebis SeTavazebiT. 
Tumca mocemul SemTxvevaSi savse avtomatis dadgma Se-
saZlebelia ar CaiTvalos ofertad, radgan is ar iyo mi-
marTuli piris an pirTa konkretuli wrisadmi, ris gamoc 
saxeze gveqneboda mxolod mowveva ofertze (ssk-is 329-e 
muxlis me-2 nawili). 
1.2. ofertisa da ofertze mowvevis erTmaneTisagan gami-
jvna unda moxdes zemoT xsenebuli ganmartebis meSveobiT. 
ofertis aramboWavobis sasargeblod metyvelebs Semdegi 
argumenti: Tu mxolod avtomatis dadgma CaiTvluuebo-
da ofertad, maSin monetis CagdebiT, rogorc aqceptiT, 
daideboda nasyidobis xelSekruleba da g valdebuli iq-
neboda aenazRaurebina ziani, magaliTad, im SemTxvevaSi, 
rodesac avtomatSi amoiwureboda maragi. Tumca am safr-
Txis Tavidan acileba martivad SeiZleba – miuxedavad imi-
sa, rom oferti mimarTulia pirTa ganusazRvreli wrisad-
mi, is Seicavs konkludentur daTqmas, romlis mixedviTac 
mxolod manamdea ZalaSi, sanam saqonlis maragi sakmari-
sia3. amis garda mocemuli SemoTavazebis ofertad miCne-
vis winapirobas warmoadgens daTqma, rom ofertis miReba 
SesaZlebelia mxolod avtomatis adekvaturi moxmarebiT 
(da ara, magaliTad, xelis mirtymiT). Semdeg winapirobas 
warmoadgens avtomatis funqcionireba. Tu, maragis miu-
xedavad, avtomati ar agdebs SerCeul saqonels, maSin gam-
yidvels ar surs nasyidobis namdviloba da Sesrulebis 
valdebulebis kisreba. 
Tu mocemul SeTavazebas am daTqmebs wavumZRvarebT, maSin 
araferi udgas win mis ofertad aRqmas. 

3 Sead. frangul samarTalSi (gv. 29).



26

1.3. zemoT moyvanili argumentebi4, romlebic am tipis Se-
moTavazebis ofertze mowvevad miCnevis sasargeblod me-
tyvelebs, aq ar gamogvadgeba: 1. avtomatis mepatronisa-
Tvis sul erTia calkeuli myidvelis pirovneba da misi ga-
damowmebis aucileblobac ar arsebobs. 2. gadaxdisuuna-
ro myidveli ver SeZlebs avtomatis moxmarebas. 3. maragis 
amowurvis safrTxe ar arsebobs, radgan maragis amowur-
vasTan erTad oferti aRar aris ZalaSi. 
Sesabamisad, saqonlis avtomatis dadgma warmoadgens 
ara mxolod aramboWav mowvevas ofertze, aramed mboWav 
oferts, romelic mimarTulia pirTaA ganusazRvreli wri-
sadmi (offertum ad incertas personas).

2. m-s aqcepti rublis CagdebiT
sakiTxvia, mohyva Tu ara g-s oferts m-s aqcepti. aqcepti 
SesaZloa saxeze iyos avtomatSi monetis CagdebiT. aqcep-
ti warmoadgens ofertze yovelgvari daTqmis gareSe gake-
Tebul Tanxmobas. mocemul SemTxvevaSi oferti gakeTda 
erT larze, xolo m-m Caagdo erTi rubli. es ar warmoad-
gens ofertze Tanxmobas ucvleli SinaarsiT. 

3. m-s axali oferti
Tumca rublis Cagdeba SesaZlebelia, Tavis mxriv, war-
moadgendes myidvelis aqcepts Secvlili pirobebiT, rac 
gsk-is 150-e paragrafis me-2 nawilis (ssk-is 333-e muxlis 
me-2 nawilis) Sesabamisad iTvleba axal ofertad. imisa-
Tvis, rom es oferti, rogorc miRebasavaldebulo nebis 
gamoxatva, gamxdariyo namdvili, is unda misvloda g-s. 
marTalia, gsk-is 151-e muxlis 1-li nawilis 1-li winadade-
bis me-2 variantis Sesabamisad, xelSekruleba dadebulad 
iTvleba ofertze aqceptis gakeTebiT ise, rom aucilebe-
li ar aris, oferents Seatyobinon aqceptis Sesaxeb, Tu 
aseTi gacxadeba ar aris mosalodneli samoqalaqo brunvis 
praqtikidan gamomdinare an oferentma uari Tqva masze, 
Tumca avtomatis dadgmiT mepatrone uars ambobs mxolod 
ucvleli pirobebiT gakeTebuli aqceptisa da ara Secvli-

4 Sead. gv. 17 da Semdgomi.
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li pirobebiT gakeTebuli (axali) ofertis misvlaze. 
myidvelis mier rublis CagdebiT gakeTebuli axali ofer-
ti ar gamxdara namdvili, radgan is gamyidvels ar misvlia.

4. g-s oferti borjomis CamogdebiT
SesaZlebelia, avtomatis mier Sesabamisi produqtis Ca-
mogdebac aRqmuli iyos, rogorc nasyidobis oferti, ro-
melic miiRo myidvelma produqtis aRebiT. Tumca ganmar-
tebis meSveobiT calsaxaa, rom am meqanikuri moqmedebis 
ukan ar dgas gamyidvlis Sesabamisi neba nasyidobis dade-
basTan dakavSirebiT, rac Secnobadi iyo aseve myidvelis 
poziciidanac.

Sedegi: m-sa da g-s Soris nasyidoba ar dadebula.

II. SekiTxva:
m-s SeeZlo moepovebina sakuTreba borjomis boTlze gsk-
is 929-e paragrafis 1-li winadadebis (ssk-is 186-e muxlis 
1-li nawilis) Sesabamisad.
amisaTvis aucilebelia namdvili sanivTo SeTanxmeba m-sa 
da g-s Soris, anu sanivTo garigebis dadeba, romelic ideba 
ise, rogorc valdebulebiTi garigeba – ori urTierTmfa-
ravi nebis gamoxatviT, anu ofertiTa da aqceptiT.

1.1. m-s sanivTo garigebis konkludenturi oferti 
am SemTxvevaSic SesaZlebelia, rom xurdis CagdebiT m-s 
gaekeTebina konkludenturi oferti g-s mimarT borjomis 
boTlze sakuTrebis gadacemasTan dakavSirebiT. 
Tumca sanivTo garigebis dadebisaken mimarTuli oferti, 
gansxvavebiT valdebulebiTi garigebis ofertisagan, Seu-
Zlebelia gakeTdes garkveuli gvaris nivTebidan erT-erT-
ze. sanivTo garigebis mizans warmoadgens ara mesakuTris 
davaldebuleba nivTis gadacemasTan dakavSirebiT, aramed 
nivTis mesakuTris cvlileba. Sesabamisad, imisaTvis, rom 
nebis gamoxatva warmoadgendes sanivTo garigebis oferts, 
unda exebodes konkretul nivTs, radgan zogadad, gark-
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veuli gavridan erT-erT nivTze sakuTrebis gadasvla Seu-
Zlebelia sanivTo samarTalSi moqmedi gansazRvrulobis 
principidan gamomdinare. mocemul SemTxvevaSi m-saTvis 
SeuZlebeli iyo imis gansazRvra, Tu konkretulad romel 
nivTs Camougdebda avtomati da, Sesabamisad, monetis Cag-
debac ver CaiTvleba sakmarisad gansazRvrul ofertad, 
romelic mimarTulia sanivTo garigebis dadebisaken. 

1.2. g-s sanivTo garigebis konkludenturi oferti
sanivTo garigebis dadebisaken mimarTuli oferti Se-
saZlebelia gaekeTebina avtomatis mepatrone g-s monetis 
Cagdebis Semdeg Sesabamisi produqtis CamogdebiT.
marTalia, produqtis Camogdeba warmoadgens avtomatis 
meqanikur reaqcias Rilakze TiTis daWeraze, rac pirda-
pir ar aRiqmeba adamianuri nebis gamovlenad, magram am 
meqanikuri aqtisaTvis nebis gamoxatvis xasiaTis miniWeba 
SesaZlebelia, Tu mis ukan dgas adamianis neba (gsk-is 133-e 
da 157-e paragrafebi, ssk-is 52-e muxli). mocemul SemTx-
vevaSi g-s mier avtomatis imgvarad momarTva, rom xurdis 
Cagdebisa da Rilakze TiTis daWeris Semdeg Camoagdos 
Sesabamisi produqcia, warmoadgens im nebelobiT aqts, 
romlis momdevno meqanikuri aqtic CaiTvleba g-s nebis 
gamoxatvad. problemas ar warmoadgens arc is, rom avto-
matis gamodgma aris mowveva sanivTo garigebis ofertze, 
xolo misi momarTva warmoadgens winaswar gacxadebul 
oferts, romelsac SemZeni iRebs xurdis Cagdebis moment-
Si. anu droSi aqcepti win uswrebs oferts, radgan oferti 
gacxadebulia winaswar.
Tumca obieqturi mimRebis Tvalsawieridan calsaxaa, rom 
g-s mxolod maSin surs borjomis Camogdeba CaiTvalos 
ofertad, rodesac is gamowveulia avtomatis adekvaturi 
moxmarebiT da ara, magaliTad, avtomatisaTvis xelis mir-
tymiT an sxva monetis CagdebiT. sanivTo garigebis oferti 
ar gvaqvs saxeze arc borjomis CamogdebiT.
sanivTo garigeba ar dadebula.
Sedegi: m-s nivTze sakuTreba ar moupovebia.
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safrangeTi

safrangeTSi oferts unda axasiaTebdes Semdegi niSnebi: 
1. unda iyos sakmarisad gansazRvruli da Seicavdes xel-
Sekrulebis yvela arsebiT elements – essentialia negotii. 2. 
boWva ofertiT gamoricxulia, Tu oferenti am boWvas 
ofertSive gamoricxavs an itovebs uflebas gadaamowmos 
aqceptantis pirovneba. magaliTad, mewarme saxelSekru-
lebo winadadebas daurTavs daTqmas, rom yoveli aqcepti 
saWiroebs mis dasturs. 3. daTqma SesaZlebelia konklu-
denturad gamomdinareobdes TviTon xelSekrulebis bu-
nebidan (binis qiravnobis xelSekruleba, samuSao adgil-
ze dasaqmeba da sesxis xelSekruleba). 4. miuxedavad amisa, 
garkveuli daTqmiT gakeTebuli SemoTavazebac SeiZleba 
CaiTvalos mboWav ofertad. magaliTad, „sanam maragi sak-
marisia“-daTqmiT gakeTebuli SemoTavazeba aris namdvili 
oferti. 5. oferts wamoadgens aseve mewarmis mier momxma-
reblisaTvis miwodebuli sareklamo saxis masala, rome-
lic Seicavs xelSekrulebis yvela arsebiT pirobas.

safrangeTis samoqalaqo 
kodeqsi
Art. 1011. xelSekruleba aris 
SeTanxmeba, romliTac erTi an 
ramodenime piri erTi an ramo-
denime piris mimarT kisrul-
obs valdebulebas gaakeTos 
raime an Tavi Seikavos ramis 
gakeTebisagan.
Art. 1582. nasyidoba aris xel-
Sekruleba, romlis ZaliTac 
erTi mxare kisrulobs nivTis 
miwodebas, xolo meore mxare 
misi safasuris gadaxdas.

Art. 1589. nasyidobis Sepi-
reba CaiTvleba nasyido-
bad im SemTxvevaSi, rodes-
ac saxezea ormxrivi Tanx-
moba nasyidobis sagansa da 
fasze.
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Cour de cassation (civ. 3e) 28.11.1968 (Maltzkorn c. Braquet), JCP 
1969.II.15797:

faqtobrivi garemoebebi: melckornma Seityo sagazeTo 
gancxadebidan, rom brakes kuTvnili miwis nakveTi iyide-
boda 25 000 frankad. amis Semdeg man ganucxada mesakuTres, 
rom iRebda mis oferts, razec brakem upasuxa, rom miwis 
nakveTi jer ar iyo gayiduli, miuxedavad amisa, is Tavs ar 
Tvlida ofertiT SeboWilad.

Cour d’appel de Nancy: presis meSveobiT gavrcelebuli ofer-
ti nivTTan dakavSirebiT, romlis miRebac mxolod erTi 
piris mier SeiZleba, wamoadgens SeTavazebas potenciuri 
myidvelebisadmi da ar SeiZleba gauTanabrdes konkretul 
pirTa wrisadmi mimarTul SemoTavazebas. oferenti Tavs 
ar ivaldebulebs yoveli konkretuli aqceptantis winaSe.
Cour de cassation: oferti, romelic mimarTulia pirTa gaur-
kveveli wrisadmi, avaldebulebs oferents pirveli aqcep-
tantis winaSe ise, rogorc oferti, romelic mimarTulia 
pirTa konkretuli wrisadmi.

inglisi

anglo-amerikul saxelSekrulebo samarTlis TeoriaSic 
dgeba aramboWavi SemoTavazebis mboWavi ofertisagan ga-
mijvnis sakiTxi, romelTa Sorisac sasamarTloebi ganasx-
vaveben SemTavazeblis qcevisa da garigebis garemoebebi-
dan gamomdinare. winaswari molaparakebebi da komunika-
cia xelSekrulebis mxareebs Soris SeiZleba dasruldes 
ofertiT, Tumca oferti manamde ar aris saxeze, sanam 
oferenti ar ganacxadebs samarTlebrivi boWvis Sesaxeb. 
am momentamde dacvas ar imsaxurebs arc meore mxaris ndo-
ba imasTan dakavSirebiT, rom mas SeuZlia ofertze ubra-
lo TanxmobiT dados garigeba. sareklamo gancxadebebi, 
eleqtronuli fostis meSveobiT dagzavnili praizliste-
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bi, katalogebi da a. S. anglo-amerikuli samarTlis tra-
diciaSic, Cveulebriv, ar ganixileba rogorc oferti da 
warmoadgens mxolod adresatTa gamowvevas mocemul sa-
ganze garigebis dadebasTan dakavSirebiT. mboWav oferts 
akeTebs adresati, rodesac gamoexmaureba am mowvevas. 

Pharmaceutical Society of GB v Boots Cash Chemists (Southern) 
Ltd. [1952] 2 All ER 456 (High Court, Q. B.):

faqtobrivi garemoebebi: TviTmomsaxurebis afTiaqi yid-
da medikamentebs, romelTa SeZenac SesaZlebeli iyo mxo-
lod Sesabamisi licenziiT aRWurvili piris kontroliT. 
mocemul afTiaqSi klients SeeZlo Tavad SeerCia misTvis 
sasurveli produqcia, mietana salarosTan da daefiq-
sirebina misi yidvis survili. zedamxedveli farmacevti 
idga mxolod salarosTan.
Lord Goddard, Chief Justice: 1. sakiTxavia, Tu rodis debs myid-
veli xelSekrulebas, maSin rodesac is salarosTan ga-
nacxadebs Tanxmobas nivTis yidvasTan dakavSirebiT, Tu 
maSin, rodesac gamyidveli ganacxadebs Tanxmobas nivTis 
gayidvasTan dakavSirebiT. 2. nivTis gasayidad dadeba 
TviTmomsaxurebis daxlSi arafriT gansxvavdeba nivTis 
gamodebisagan vitrinaSi, romelic wamoadgens mowvevas 
ofertze. 3. winaaRmdeg SemTxvevaSi xelSekruleba dade-
bulad CaiTvleboda im momentidan, rodesac myidveli ai-
Rebda nivTs. sakuTrebac CaiTvleboda gadasulad amave 
momentSi da gamyidveli veRar SeZlebda nivTis ukan da-
brunebas im SemTxvevaSic ki, rodesac myidvelis pirovneba 
misTvis yovlad miuRebeli aRmoCndeboda. es Sedegi ara-
sasurveli iqneboda aseve myidvelisTvisac – isic veRar 
SeZlebda ukan daebrunebina nayidi nivTi, romelic ukve 
misi sakuTreba iqneboda. aseve im SemTxvevaSi, Tu daxlze 
dadebuli nivTi, romelsac xels mohkidebda myidveli, 
ukve miyiduli iqneboda sxva myidvelisaTvis, gamyidveli 
ver SesZlebda am nasyidobaTagan erT-erTis Sesrulebas. 
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Carlill v Carbolic Smoke Ball Company [1893] (Court of Appeal 
Bowen, LJ., 1 Q. B. 269):

faqtobrivi garemoebebi: Carbolic Smoke Ball Co. sTavazobda 
kompensacias yvela potenciur klients, romelic kompani-
is mier warmoebuli mosawevi burTulis garkveuli perio-
dis ganmavlobaSi miRebis Semdeg daavaddeboda gripiT. 
mosarCele, miuxedavad imisa, rom regularulad eweoda am 
burTulas, mainc daavadda gripiT. man uCivla kompanias da 
sasamarTlom daakmayofila misi sarCeli. 
sasamarTlos motivebidan: eWvgareSea, rom rodesac ofe-
renti Tavis ofertSi gansazRvravs aqceptis gamoxatvis 
konkretul SesaZleblobasa da formas, am formis dacva 
sakmarisia imisaTvis, rom garigeba daidos. Tu oferenti 
xazgasmiT an konkludenturad daafiqsirebs Tavis ofert-
Si, rom misi aqceptirebisaTvis sakmarisia garkveuli moq-
medebis Sesruleba da ar aris saWiro am aqceptis oferen-
tis winaSe gacxadeba, maSin garigeba dadebulad CaiTvleba 
am moqmedebis ganxorcielebis momentidan, oferentisa-
Tvis Setyobinebis gareSe.
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rogorc vxedavT, germanuli doqtrinis mier SemoTavaze-
buli gadawyveta, romlis mixedviTac pirTa ganusazRvre-
li wrisadmi mimarTuli SemoTavazeba, Cveulebriv, unda 
CaiTvalos aramboWav mowvevad ofertze da ara ofertad, 
rac gadmoiRo kidec qarTvelma kanonmdebelma ssk-is 329-e 
muxlis me-2 nawilSi, ver CaiTvleba ualternativod. ger-
manuli gadawyvetis sapirispirod, SveicariaSi vitrinaSi 
gamodebuli saqoneli iTvleba mboWav ofertad, rac, sabo-
loo jamSi, samoqalaqo brunvis dacvas emsaxureba poten-
ciuri myidvelis ndobis dacvisa da gamyidvelis mxridan 
gauazrebeli SemoTavazebis Tavidan acilebis meSveobiT. 
maRaziaSi gamodebuli saqonlis yidva da miwodeba unda 
moxdes swrafad da ar aris saWiro gamyidvelma daitovos 
saboloo sityvis ufleba. safrangeTSi SesaZlebelia sa-
reklamo gancxadebac ki ofertad CaiTvalos. argumente-
bi, romlebic am tipis SemoTavazebebis ofertad miCnevis 
sasargeblod metyvelebs, daiyvaneba samoqalaqo brun-
vis stabilurobis dacvamde. Tumca germanuli doqtrina, 
Cveulebriv, uars ambobs masze SemomTavazeblis intere-
sebis gaTvaliswinebiT. ganusazRvrel pirTa wrisadmi mi-
marTuli SemoTavazeba iTvleba mxolod mowvevad ofert-
ze, raTa SemomTavazebelma SeinarCunos inciativa, raTa, 
rogorc zemoT vaxseneT, gadaamowmos misaRebia Tu ara 
misTvis aqceptantis pirovneba; gadaamowmos aqceptantis 
gadaxdisunarianoba; gadaamowmos saqonlis maragi. im Sem-
TxvevaSi, rodesac SemomTavazeblis am interesTgan arc 
erTi ar aris angariSgasawevi, germaniaSic SemoTavazeba, 
miuxedavad imisa, rom ar aris konkretuli pirisadmi mi-
marTuli, iTvleba ofertad, e. w. „ganusazRvrel pirTa mi-
marT gakeTebul ofertad“ – offertum ad incertas personas.
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§2 ofertiT boWva da misi gamoxmoba

literatura: Brox/Walker, Allgemeiner Teil des BGB31 (2007), 99-
112; Bydlinski, Bürgerliches Recht I, Allgemeiner Teil4 (2007), Rn. 6/12; 
Graziano, Europäisches Vertragsrecht (2008), 103-143; Köhler/Lange, 
BGB Allgemeiner Teil36 (2012), 102-128; Koziol/Bydlinski/Bollenberger/ 
Bollenberger, Kurzkommentar zum ABGB3 (2010), § 862 Rn. 1; Medi-
cus, Allgemeiner Teil des BGB10 (2010), § 23 Rn. 300; Palandt/Heinrichs/
Ellenberger, BGB67 (2008), § 130 Rn. 11-19; Ranieri, Europäisches Obli-
gationenrecht3 (2009), 173-310; Terré/Lequette/Simler, Droit civil: Les 
obligations10 (2009), 115-119; Treitel, The Law of Contract10 (1999), 2-023 
et seq.; Weiler, Der Zugang von Willenserklärungen, JuS 2005, 788; Zwei-
gert/Kötz, Einführung in die Rechtsvergleichung, 350-359.

Sesavali

ofertisa da misi mboWavi Zalis SedarebiT-samarTlebriv 
WrilSi mimoxilvisas ikveTeba amasTan dakavSirebuli si-
temuri gansxvavebebi sxvadasxva marTlwesrigebSi. magali-
Tad, Common Law-s mixedviT, oferts ar aqvs arc mboWavi 
da arc ramenairad mavaldebulebeli Zala. romanistuli 
samarTlis ojaxis qveynebSi garkveuli vadiT gakeTebu-
li oferti yovelTvis mavaldebulebelia, xolo uvadod 
gakeTebuli oferti, rogorc wesi, mavaldebulebelia da 
misi droze adre gamoxmobis SemTxvevaSi oferents ekisre-
ba zianis anazRaurebis valdebuleba. amis sapirispirod, 
germanul samarTalSi ofertis gamoxmoba SeuZlebelia, 
Tu TviTon oferenti ar gamoricxavs mis mboWavobas. Tum-
ca, miuxedavad erTi SexedviT radikalurad gansxvavebuli 
midgomebisa, praqtikaSi gansxvaveba am sam sistemas Soris 
arc Tu ise sagrZnobia. 
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Sveicaria

Sveicariis valdebulebiTi 
samarTali 

Art. 3. oferti da aqcepti. ofer-
ti aqceptis vadiT. (1) vinc meore 
mxares ukeTebs oferts da uniS-
navs vadas mis misaRebad, SeboWi-
lia am ofertiT vadis amowurvam-
de. 
Art. 4. uvado oferti. Tanamyof-
Ta Soris. (1) Tu uvado ofertis 
gakeTeba xdeba Tanamyofi piris 
winaSe da ar xdeba misi dauyovne-
beli miReba, maSin oferenti aRar 
aris SeboWili ofertiT. (2) Tu 
kontrahentebi an maTi wamomad-
genlebi piradad iyeneben tele-
fons, xelSekruleba iTvleba Ta-
namyof pirTA Soris dadebulad.
Art. 5. araTanamyof pirTa Soris. 
(1) Tu uvado oferti gaukeTdeba 
araTanamyof pirs, maSin oferen-
ti manamde iTvleba SeboWilad, 
sanam ofertis miReba savarau-
doa, misi droulad da wesebis 
dacviT gagzavnis SemTxvevaSi. (2) 
mas aqvs ufleba ivaraudos, rom 
misi oferti droulad miuvida 
mimRebs. (3) Tu droulad gag-
zavnili aqcepti dagvianebiT miu-
va oferents, maSin boWvis gamo-
saricxad es ukanaskneli valde-
bulia dauyovnebliv ganacxados 
amis Sesaxeb.

Art. 9. ofertisa da aq-
ceptis gamoxmoba (1) 
Tu ofertis gamoxmoba 
ofertze adre an ofer-
tis Tanadroulad miuva 
meore mxares, an Tu is mo-
gvianebiT misuli gamoxmo-
bis Sesaxeb ofertze adre 
Seityobs, maSin oferti 
CaiTvleba aranamdvilad. 
(2) igive wesi moqmedebs aq-
ceptis gamoxmobis SemTx-
vevaSi. 
Art. 10. araTanamyof pir-
Ta Soris dadebuli xel-
Sekrulebis moqmedebis 
dawyeba. (1) araTanamyof 
pirTa Soris dadebuli 
xelSekrulebis moqmedeba 
iwyeba im momentidan, ro-
desac aqcepti gasagzavnad 
iqna gadacemuli. (2) Tu aq-
ceptis gacxdeba saWiro ar 
aris, maSin xelSekrulebis 
moqmedeba iwyeba ofertis 
miRebidan.
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Sveicariul samarTalSi ofertis gamoxmoba SesaZlebe-
lia, rogorc winmswrebi, ise Tanadrouli gamoxmobiT. 
Tanadroulad misuli gamoxmobis SemTxvevaSi miiCneva, 
rom mimRebi orive nebis gamovlenis Sesaxeb erTdorulad 
Seityobs da gamoxmoba Zaladakargulad aqcevs manamde 
gakeTebul oferts. ofertis gamoxmoba SesaZlebelia ase-
ve dagvinebiT misuli gamoxmobiT, Tu mimRebi mis Sesaxeb 
ufro adre Seityobs. amgvarad, gansxvavebiT germanuli sa-
marTlis ojaxis sxva ori qveynisagan (germania da avstria), 
SveicariaSi pirdapir kanonSia gamyarebuli, rom oferti-
sa da misi gamoxmobis SemTxvevaSi gadamwyvetia faqtobri-
vi Setyobisa da ara misvlis momenti. TviTon is danawesic, 
rom orive nebis gamovlenis Tanadroulad misvlis SemTx-
vevaSi gamoxmobas eniWeba upiratesoba, emyareba fiqcias, 
rom orive nebis Sesaxeb mimRebi erTrdoulad igebs. Tum-
ca mocemuli gadawyveta moqmedebs mxolod gamomxmobis 
sasargeblod – winmswrebad misuli, magram mogvianebiT 
gaxsnili gamoxmobis werilic gamoixmobs oferts.
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avstria

avstriis zogadi  
samoqalaqo kodeqsi 

§ 862. Sepireba (oferti) mi-
Rebul unda iqnes oferentis 
mier amisaTvis gansazRrul 
vadaSi. Tu vada ar aris gan-
sazRvruli, maSin Tanamyof-
Ta an telefonis meSveobiT 
dakavSirebul pirTa Soris 
gakeTebuli oferti miRebul 
unda iqnes dauyovnebliv, 
xolo araTanamyof pirTa 
Soris gakeTebuli oferti 
ki im vadaSi, romelic auci-
lebelia ofertis drouli 
misvlisa da aqceptis aseve 
droulad da wesebis dacviT 
gagzavnisaTvis. winaaRmdeg 
SemTxvevaSi oferti Zala-
dakargulia. ofertis va-
dis gasvlamde dauSvebelia 
ofertis gamoxmoba. ofer-
tis Zaladakargulobas ar 
iwvevs arc erT-erTi mxaris 
sikvdili an qmeduunaroba, 
Tu konkretuli garemoebe-
bidan ar gamomdinareobs mxa-
ris sxva neba. 



39

avstriis zogadi samoqalao kodeqsis 862-e paragrafis me-3 
winadadebis mixedviT, ofertis vadis gasvlamde dauSvebe-
lia misi gamoxmoba. amisgan gansxvavebiT, kodeqsSi mowes-
rigebuli ar aris, Tu rodis xdeba oferti sabolood ga-
mouxmobadi. ofertis gamoxmoba yovelTvis SesaZlebelia 
mis misvlamde, radgan gamoxmobis dauSvebloba ukavSire-
deba meore mxaris ndobis warmoSobas, romelic ofertis 
misvlamde ar warmoiSveba. mimRebis ndobasve ukavSirebs 
avstriul literaturasa da sasamarTlo praqtikaSi ga-
batonebuli mosazreba gadawyvetas, romlis mixedviTac 
gamoxmoba dasaSvebia ara mxolod jer armisuli, aramed 
aseve miRebuli ofertisa, romlis Sesaxebac mimRebs jer 
ar Seutyvia. 

mag.: a ugzavnis b-s werilobiT oferts, romelsac 
is Semdgom nanobs. is iRebs yurmils, urekavs b-s da 
ekiTxeba – miuvida Tu ara werili. b-m werilis Se-
saxeb araferi icis, ris Semdegac a mas eubneba, rom 
SeuZlia werili misvlisTanave gadaagdos, radgan 
SeTavazeba am momentidan Zaladakargulia.
zemoT moyvanili mosazrebis mixedviT, mniSvneloba 
ar aqvs Cagdebulia Tu ara oferti ukve b-s safos-
to yuTSi, anu miRebulia Tu ara, radgan manam, sanam 
adresatma ar icis mis Sesaxeb, arc warmoeSveba ndo-
ba, romelic daabrkolebda ofertis gamoxmobas. 

amrigad, avstriaSi ofertis gamoxmoba dasaSvebia win-
mswrebi gamoxmobiT, romelic, rogorc oferti, warmoad-
gens miRebasavaldebulo nebis gamoxatvas. oferti gamox-
mobilad iTvleba, rodesac oferti da gamoxmoba erT-
droulad miuva adresats, radgan am drosac SeuZlebelia 
ndobis warmoSoba. xolo im SemTxvevaSi, rodesac gamox-
moba dagvianebiT midis, gadamwyvetia, Tu romlis Sesaxeb 
Seityobs mimRebi pirvelad. germanuli doqtrina, msgavsi 
normatiuli wanamZRvrebisda miuxedavad, sxva gzas adgas.



40

germania

germaniis samoqalaqo  
kodeqsi

§145. boWva ofertiT. piri, 
vinc sxvas sTavazobs xel-
Sekrulebis dadebas, Se-
boWilia am ofertiT garda 
im SemTxvevebisa, rodesac 
man SeboWva gamoricxa.

§146. ofertis gauqmeba. 
oferti uqmdeba, Tu masze 
uari keTdeba oferentis 
mimarT an Tu igi ar iqna mi-
Rebuli droulad §§147-149 
mixedviT.

§147. aqceptis vada. (1) 
Tanmyofi pirisaTvis gake-
Tebuli oferti mxolod 
dauyovnebliv unda iqnes 
miRebuli. analogiuri wesi 
moqmedebs, agreTve, erTi 
piris mier meorisTvis te-
lefoniT an sxva teqniku-
ri saSualebiT gakeTebu-
li ofertis mimarTac. (2) 
araTanmyofi pirisaTvis 
gakeTebuli oferti Sei-
Zleba mxolod im momentam-
de iqnes miRebuli, rodes-
ac oferents Cveulebrivi 
garemoebebis arsebobisas 
SeuZlia daelodos pasuxs.

saqarTvelos samoqalaqo 
kodeqsi

muxli 329. ofertis gakeTe-
ba. 1. xelSekrulebis dadebis 
Sesaxeb winadadeba (oferti) 
iTvleba SeTavazebulad, Tu 
am winadadebaSi, romelic mi-
marTulia erTi an ramdenime 
pirisadmi, gamoxatulia, rom 
winadadebis mimcemi (oferen-
ti) Tanxmobis (aqceptis)Sem-
TxvevaSi mzadaa Seasrulos 
Tavisi winadadeba. …
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§148. aqceptisaTvis va-
dis gansazRvra. Tu ofe-
rentma aqceptisaTvis 
gansazRvra vada, maSin aq-
cepti SeiZleba gakeTdes 
mxolod am vadis ganma-
vlobaSi.

§149. dagvianebiT miRe-
buli aqcepti. Tu ofe-
rentisTvis dagvianebiT 
misuli aqcepti imgvarad 
iqna gagzavnili, rom igi 
Cveulebrivi miwodebis 
SemTxvevaSi droulad iq-
neboda misuli da oferen-
tisTvis aRniSnuli faqti 
unda yofiliyo cnobili, 
_ maSin oferentma gan-
cxadebis miRebis Semdeg 
aqceptants dauyovnebliv 
unda Seatyobinos dag-
vianebis Sesaxeb, Tu aRS-
niSnuli ukve manamde ar 
gakeTebula. Tu igi daa-
yovnebs Setyobinebis gag-
zavnas, aqcepti ar iTvle-
ba dagvianebulad.

§130. araTanmyofi piris 
mimarT nebis gamovle-
nis ZalaSi Sesvla. (1) ne-
bis gamovlena, romelic 
unda gakeTdes sxva piris 
mimarT am ukanasknelis 
aryofnis SemTxvevaSi, sa-
marTlebrivi Zalis mqo-

muxli 331. aqcepti. Tu 
oferentma aqceptisaTvis 
gansazRvra vada, maSin aq-
cepti SeiZleba ganxor-
cieldes mxolod am vadaSi.

muxli 332. dagvianebu-
li aqcepti. Tu oferents 
aqcepti dagvianebiT miu-
va, aqceptidan ki irkveva, 
rom igi droulad aris 
gamogzavnili, aqcepti 
mxolod maSin CaiTvleba 
dagvianebulad, Tu ofe-
rentma meore mxares dau-
yovnebliv acnoba amis Se-
saxeb.

muxli 330. Tanmyofi da 
araTanmyofi pirebisa-
Tvis gakeTebuli ofer-
ti. 1. Tanmyofi pirisa-
Tvis gakeTebul ofertze 
pasuxi maSinve unda iqnes 
miRebuli. 2. araTanmyofi 
pirisaTvis gakeTebuli 
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ne xdeba im momentSi, ro-
desac igi mas miuva. nebis 
gamovlena ar gaxdeba sa-
marTlebrivi Zalis mqone, 
Tu uari garigebaze meore 
mxares ufro adre an erT-
droulad miuva. (2) nebis 
gamovlenis Zalmosileba-
ze gavlenas ar axdens gan-
mcxadeblis gardacvaleba 
an qmedunarianobis dakar-
gva, Tu es movlenebi dadga 
nebis gamovlenis Semdeg. (3) 
aRniSnuli normebi gamoi-
yeneba im SemTxvevaSi, Tu 
nebis gamovlena gakeTda 
administraciuli organos 
mimarT.

oferti SeiZleba mxolod 
im dromde iqnes miRebuli, 
ra droSic ofertis mim-
cems, Cveulebriv, SeuZlia 
daelodos pasuxs.

muxli 51. calmxrivi ne-
bis gamovlenis namdvi-
loba. 1. nebis gamovlena, 
romelic moiTxovs meore 
mxaris mier mis miRebas, 
namdvilad CaiTvleba im 
momentidan, roca igi meo-
re mxares miuva. 2. nebis 
gamovlena ar CaiTvleba 
namdvilad, Tu meore mxa-
re winaswar an maSinve ga-
nacxadebs uars. 3. nebis 
gamovlenis namdvilobaze 
SeiZleba gavlena ar moa-
xdinos garigebis damdebi 
piris gardacvalebam an 
qmedunarianobis dakarg-
vam, Tuki es movlenebi da-
dga nebis gamovlenis Sem-
deg.
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germaniaSi nebis gamovlena ar xdeba namdvili, Tu mimRebs 
winmswrebad an nebis gamoxatvasTan erTad miuva misi ga-
moxmoba. gadamwyvetia misvlis da ara realuri Setyobis 
momenti, ris gamoc Tanadroulad misuli gamoxmobiT neba 
gamoxmobilad iTvleba maSinac ki, rodesac mimRebi gamox-
mobamde jer nebis gamovlenas gaecnoba. dagvianebiT misu-
li gamoxmoba maSinac ver aRwevs mizans, rodesac mimRebma 
ofertis Sesaxeb araferi icis da pirvelad swored gamox-
mobis Sesaxeb Seityobs. 

Tu nebis gamoxatvis adresati ar iRebs mas, magram aqvs 
saamiso safuZveli, magaliTad, werili ar aris markire-
buli da mimRebs uwevs portos gadaxda, an misamarTi aris 
araswori, nebis gamovlena ar iTvleba misulad. Tumca mi-
sulad CaiTvleba nebis gamovlena, rodesac mis adresats 
miRebaze uaris Tqmis amgvari mizezi ar hqonia. am dros neba 
miRebulad iTvleba gadacemis momentSi. mimRebs miewereba 
aseve misi warmomadgenlis (da ara Suamavlis) qceva – war-
momadgenlis usafuZvlo uari miRebaze aseve iwvevs nebis 
gamovlenis misvlis fiqcias. adresati, romlisaTvisac 
savaraudoa nebis misvla, valdebulia miRebisaTvis momar-
Tuli iqonios Sesabamisi mowyobilebebi. Tumca es valde-
buleba yovel konkretul SemTxvevaSi unda ganisazRvros 
garemoebebidan gamomdinare. magaliTad, Tu mimRebi iRebs 
SekveTebs faqsiT an eleqtronuli fostiT, is valdebulia 
iqonios qaRaldi faqsis mowyobilebaSi da daasufTavos 
xolme Tavisi eleqtronuli safosto yuTi. nebis gamoxa-
tva nebismier SemTxvevaSi iTvleba misulad, Tu adresati 
Segnebulad xels uSlis nebis misvlas, magram mxolod ne-
bis misvlis xelSemSleli faqtoris arseboba sakmarisi ar 
aris. aucilebelia, mimRebi Segnebulad xels uSlides an 
ayovnebdes mis miRebas.
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kazusi: `maneTi damSeulTa sasargeblod~

erT dros profesori da amJamad umuSevari batoni gil-
berti (g), romelic axalgazrdobaSi markebis SegrovebiT 
iyo gatacebuli, gadawyvets Seelios gasuli saukunis 
ocian wlebSi gamoSvebul markas ̀ damSeulTa sasargeblod 
3000 man.~ da, amgvarad, erT damSeuls mainc uSvelos. mar-
kis yidvas SesTavazebs qalaqSi cnobil biznesmensa da fi-
latelists mamias (m) 5000 larad da orSabaT diliT gaug-
zavnis kidec saxeldaxelod Sedgenil werils, romelSic 
dawvrilebiT aRuwers, Tu ris fasad daujda markasTan 
ganSoreba. Tumca mogvianebiT gilberti mwared inanebs Ca-
denils. erTdRiani WoWmanis Semdeg samSabaTs, SuadRisas 
daaxloebiT 15 saaTze, daurekavs m-s da Seatyobinebs, rom 
werilSi miTiTebul fass yuradReba aRar miaqcios, markis 
axali da namdvili fasi amJamad 7300 laria. g-s gulis siRr-
meSi imedi aqvs, rom m am fasis gagonebaze saerTodac uars 
ityvis SeTavazebaze. Tumca mamia, miuxedavad imisa, rom 
arc werili gauxsnia da arc Zveli fasis Sesaxeb icis rame, 
utyuari alRoTi xvdeba, rom raRac kargs aclian xelidan 
da dauyovnebliv moiTxovs markis miwodebas Tavdapirve-
li pirobebiT. daido Tu ara g-sa da m-s Soris nasyidobis 
xelSekruleba da Tu daido, ra fasad?
varianti: saqarTvelos fostis TanamSromlis uyuradRe-
bobis gamo werili m-s safosto yuTSi aRmoCndeba ara sam-
SabaT diliT, rogorc mosalodneli iyo, aramed mxolod 
16 saaTze. 

amoxsna:
(germanuli da qarTuli samarTlis mixedviT)

Tavdapirveli SemTxvevis amoxsna:
I. nasyidobis xelSekruleba 5000 larad
g-sa da m-s Soris SesaZlebelia dadebuliyo safosto 
markis nasyidobis xelSekruleba 5000 larad. nasyidobis 
xelSekruleba ideba SeTanxmebiT gsk-is 433-e paragrafiT 
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(ssk-is 477-e muxli) gaTvaliswinebul pirobebTan dakavSi-
rebiT, rac mocemul SemTxvevaSi SesaZlebelia momxdari-
yo ofertisa da aqceptis meSveobiT (gsk-is 145-e da 147-e 
paragrafi, ssk-is 329-e da 331-e muxlebi).

1. g-s oferti
1.1. nebis gamovlena
g-s SeeZlo gaekeTebina oferti orSabaT diliT gagzavni-
li weriliT. es SeTavazeba Seicavda nasyidobis xelSekru-
lebis yvela arsebiT Semadgenel nawils (essentialia negotii): 
nasyidobis sagans, mxareebsa da fass. Sesabamisad, SeTa-
vazeba SeiZleba yofiliyo oferti.

1.2. ofertis namdviloba
nebis gamoxatva, romelic Sinaarsobrivad akmayofilebda 
ofertis moTxovnebs, samoqalaqo brunvaSi unda gamxdari-
yo namdvili. oferti, rogorc miRebasavaldebulo nebis 
gamoxatva, namdvili xdeba misi gacxadebisa da misvlis mo-
mentidan.

a) gacxadeba
nebis gamovlenis gacxadebisaTvis aucilebelia, rom ga-
momvlenelma mimarTos is mimRebisaken da gaakeTos yvela-
feri, rac aucilebelia Cveulebriv garemoebSi am nebis ga-
movlenis mimRebTan misvlisaTvis. fostisaTvis gadacemis 
momentidan g-s neba unda CaiTvalos gacxadebulad.

b) misvla 
gsk-is 130-e paragrafis 1-li nawilis 1-li winadadeba (ssk-
is 51-e muxlis 1-li nawili) moqmedebs araTanamyof pirTa 
Soris gamovlenili miRebasavaldebulo nebis SemTxvevaSi 
da moiTxovs misi namdvilobisaTvis mis misvlas mimReb-
Tan. misvlas germanuli samarTlis doqtrinaSi gabato-
nebuli mosazreba ganmartavs, rogorc nebis gamovlenis 
moxvedras mimRebis Zalauflebis sferoSi imgvarad, rom, 
Cveulebrivi garemoebebis gaTvaliswinebiT, mimRebs hqon-
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des SesaZlebloba gaecnos mas. mxolod am momentidan Cai-
Tvleba neba misulad. 
mocemul SemTxvevaSi g-s oferti misulad unda CaiTvalos 
samSabaTs, dRis pirvel naxevarSi, radgan orSabaT diliT 
gagzavnili oferti Cveulebriv garemoebebSi orSabaTs, 
dRis meore naxevarSi, an samSabaT diliT aRmoCndeboda m-s 
safosto yuTSi. Cveulebriv, safosto yuTi mowmdeba di-
lis 10-dan 13 saaTmde, ris gamoc nebis gamovlena am droi-
saTvis ukve misulad unda CaiTvalos.

g. nebis gamoxmoba 
g-s oferti ar CaiTvleboda namdvilad, Tu mis misvlamde 
an masTan erTad g gamoixmobda am oferts (gsk-is 130-e pa-
ragrafis 1-li nawilis me-2 winadadeba, ssk-is 51-e muxlis 
me-2 nawili).

aa. gamoxmobis namdviloba
gamovlenili nebis gamoxmobac, Tavis mxriv, warmoadgens ne-
bis gamovlenas. g-m m-sTan saubrisas ganacxada, rom is aRar 
apirebda gaeyida nivTi Tavdapirvel fasad, rac SeiZleba 
ganimartos (gsk-is 133-e, 157-e paragrafi, ssk-is 52-e muxli) 
mxolod rogorc Tavdapirveli ofertis gamoxmoba.
telefonis meSveobiT gamovlenili neba germaniaSi, gsk-
is 147-e paragrafis 1-li nawilis me-2 winadadebis Sesa-
bamisad, miiCneva Tanamyof pirTa Soris gakeTebul nebis 
gamoxatvad. gsk-is 130-e paragrafidan (ssk-is 51-e muxlis 
1-li da me-2 nawili) gamomdinareobs, rom zepiri nebis ga-
moxatva Tanamyof pirTaASoris gacxadebuli da misulia, 
rogorc ki is imgvarad aris gamovlenili, rom mimRebisa-
Tvis Cveulebriv SesaZlebelia misi aRqma.
g-s mier telefonis meSveobiT gacxadebuli gamoxmoba 
namdvili gaxda im momentSi, rodesac m-m is moismina, anu 
samSabaTs, SuadRisas.

bb. nebis gamoxmobis drouloba 
imisaTvis, rom mogvianebiT gamovlenilma nebam gamoixmos 
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winare neba da gaabaTilos is, aucilebelia, rom is mivides 
droulad, rac gsk-is 130-e paragrafis 1-li nawilis me-2 
winadadebisa da ssk-is 51-e muxlis me-2 nawilis mixedviT 
gulisxmobs winmswrebad an ofertis Tanadroulad mis-
vlas. mocemul SemTxvevaSi oferti mivida samSabaT diliT, 
xolo gamoxmoba mxolod SuadRisas, ris gamoc is aris dag-
vianebuli da ver gamoixmobs oferts.
germanul doqtrinaSi mocemuli gadawyvetis koreqciis 
mxolod erTi instrumenti arsebobs – gsk-is 242-e para-
grafi (ssk-is me-8 muxlis me-3 nawili). sakiTxavia, is faq-
ti, rom m-m mxolod gamoxmobis Semdeg Seityo ofertis Se-
saxeb da, miuxedavad amisa, mainc surs misi Tavdapirveli 
pirobebiT SenarCuneba, warmoadgens Tu ara ndobisa da ke-
Tilsindisierebis principis darRvevas. 

Sveicariasa da avstriaSi mocemul SemTxvevaSi iqne-
boda calsaxa, rom m-s ar SeeZleboda Tavdapirvel 
ofertze miTiTebiT xelSekrulebis dadeba 5000 
larze, radgan mas am ofertis Sesaxeb Setyobamde 
ar warmoSobia ndoba, romelic imsaxurebda dacvas.

Tumca gsk-is 130-e paragafis 1-li nawili (ssk-is 51-e mu-
xlis me-2 nawili) Seicavs calsaxa danawess da misi Seswore-
ba, ndobisa da keTilsindisierebis principis Sesabamisad, 
SeuZlebelia. im momentis mkacrad gansazRvra, romlis 
Semdegac neba iqneba gamouxmobadi, aucilebelia samarT-
lebrivi stabilurobisaTvis. aseT momentad ofertis 
mimRebis Zalauflebis sferoSi moxvedrasTan erTad mis 
Sesaxeb Setyobis savaraudo momentis miCneva, samarTlia-
nad anawilebs nebis namdvilobasTan dakavSirebul riskebs 
– uzRudavs ra oferents gamoxmobis saSualebas, uzRuda-
vs aseve mimRebs imaze miTiTebis saSualebas, rom ofertis 
(an aqceptis) Sesaxeb realurad mxolod mogvianebiT Seit-
yo da is mxolod am momentidan unda iyos namdvili. Sesa-
bamisad, dauSvebelia m-s SevuzRudoT ofertis savaraudo 
Setyobis momentidan mis namdvilobaze miTiTebis ufleba 
im SemTxvevaSi, rodesac ofertis Sesaxeb realurad mxo-
lod mogvianebiT Seityo.
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g-m ver moaxerxa ofertis gamoxmoba, ris gamoc oferti 
darCa namdvili da aqceptirebadi.

2. m-s aqcepti
g-s satelefono komunikaciisas m-m calsaxad ganucxada, 
rom iRebda mis SemoTavazebas Tavdapirveli pirobebiT, 
rac warmoadgens aqcepts. es aqcepti gaxda namdvili g-s 
mier misi gagebisTanave gsk-is 147-e paragrafis 1-li nawi-
lis me-2 winadadebis (ssk-is 330-e muxlis 1-li nawilis) Se-
sabamisad.

Sedegi: g-sa da m-s Soris daido safosto markis nasyido-
bis xelSekruleba 5000 larad. 

II. g-s Sesageblebi
xelSekrulebis namdvilobis gamomricxavi Sesageble-
bi (mag. garigebis amoraluroba, Secileba, savaldebulo 
formis daucveloda da a. S.) ar arsebobs.
Tumca g-sa da m-s SeeZloT daedoT e. w. gauqmebisa an Sec-
vlis xelSekruleba (gsk-is 311-e paragrafis 1-li nawili), 
romlis drosac mxareebi urTierTSeTanxmebiT auqmeben 
mTlian xelSekrulebas an cvlian mis calkeul pirobebs. 
mocemul SemTxvevaSi g-s mier dagvianebiT gacxadebuli 
gamoxmoba axali fasis SeTavazebiT unda ganimartos (gsk-
is 133-e da 157-e paragrafebi, ssk-is 52-e muxli) rogorc 
oferti, mimarTuli Tavdapirveli xelSekrulebis gauqme-
ba-Secvlisaken. es nebis gamovlena gaxda m-s mier mis gage-
basTan erTad namdvili. Tumca m-m igi uaryo. gauqmebisa an 
Secvlis xelSekruleba ar dadebula.
saboloo Sedegi: g-sa da m-Soris daido safosto markis 
nasyidobis xelSekruleba 5000 larad, romelic darCa 
namdvili.

variantis amoxsna:
I. nasyidoba 5000 larad
g-sa da m-s Soris SesaZlebelia dadebuliyo safosto mar-
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kis nasyidobis xelSekruleba 5000 larad ofertisa da aq-
ceptis meSveobiT. 

1. g-s oferti
1.1. nebis gamovlena
g-s werili akamayofilebda nebis gamovlenisaTvis auci-
lebel winapirobebs.

1.2. ofertis namdviloba 
sakiTxavia, gaxda Tu ara es oferti namdvili. oferti Sei-
Zleba namdvili gamxdariyo gacxadebisa da misvlis Sede-
gad. 
gacxadeba saxezea (ix. zemoT).
m-s werili aris araTanamyof pirTa Soris gamovlenili 
neba, romelic misulad (gsk-is 130-e paragrafis 1-li nawi-
lis 1-li winadadeba, ssk-is 51-e muxlis 1-li nawili) Cai-
Tvleba mxolod mas Semdeg, rac moxvdeba mimRebis Zalau-
flebis sferoSi da mimRebs mis Sesaxeb unda Seetyo.
nebis gamoxatva mocemul SemTxvevaSi mivida mxolod sam-
SabaTs, 16 saaTze, radgan mxolod am dros moxvda is m-s 
safosto yuTSi da mxolod am momentidan hqonda mas ofer-
tis Sesaxeb Setyobis saSualeba.

1.3. nebis gamoxmoba 
Tumca Tavdapirveli SemTxvevisagan gansxvavebiT, moce-
mul SemTxvevaSi m-s ofertis misvlamde (samSabaT Sua-
dRisas) miuvida misi gamoxmoba (ix. zemoT gamoxmobis mis-
vlasTan dakavSirebiT). g-s oferti nasyidobis 5000 larad 
dadebasTan dakavSirebiT aRar arsebobs gsk-is 130-e para-
grafis 1-li nawilis me-2 winadadebis (ssk-is 51-e muxlis 
me-2 nawilis) Sesabamisad.

2. m-s oferti
m-s SeeZlo, Tavis mxriv, gaekeTebina g-saTvis oferti nas-
yidobis 5000 larad dadebasTan dakavSirebiT, rodesac 
man daiJina nasyidobis Tavdapirveli pirobebis dacva. es 
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nebis gamoxatva Seicavs ofertisaTvis aucilebel yvela 
pirobas da is miuvida kidec g-s, romelsac hqonda misi ga-
gebis saSualeba (gsk-is 130-e da 150-e paragrafebi, ssk-is 
51-e da 332-e muxlebi). m-m, Tavis mxriv, gaukeTa g-s oferti.
Tumca am oferts ar mohyva g-s aqcepti, ris gamoc g-sa da 
m-s Soris ar dadebula nasyidoba arc 5000 larad.

II. nasyidoba 7300 larad
marTalia, Tavdapirveli ofertis gamoxmobasTan erTad 
g-m m-s gaukeTa axali oferti nasyidobis 7300 larad dade-
basTan dakavSirebiT, Tumca Tanamyof pirTa Soris gakeTe-
buli es oferti, romlis miRebac SesaZlebeli iyo mxolod 
dauyovnebliv (gsk-is 147-e paragrafis 1-li nawili, ssk-is 
330-e muxlis 1-li nawili), m-m uaryo aseve dauyovnebliv – 
moiTxova ra xelSekrulebis Tavdapirveli pirobebiT Ses-
ruleba (gsk-is 150-e paragrafis me-3 nawili, ssk-is 333-e 
muxlis me-2 nawili).
nasyidoba ar dadebula arc 7300 larad.
saboloo Sedegi: g-sa da m-s Soris ar dadebula nasyidoba 
arc 5000 da arc 7300 larad.
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safrangeTi

safrangeTSi oferti ZalaSia manamde, sanam is oferentis 
namdvil nebas Seesatyviseba. Tu es neba icvleba, an am nebis 
mqone piri gardaicvleba, oferti Zalas kargavs. Sesabami-
sad, oferti SeiZleba gamoxmobili iqnes oferentis mier 
mis aqceptirebamde. gansxvavebiT germanuli samarTlisa-
gan, sadac oferti misi gakeTebis Semdeg oferentis nebi-
sagan damoukideblad arsebobs, garkveulwilad gansxeul-
deba da boWavs oferents misi nebisagan damoukideblad, 
xolo aqceptantTan misvlis Semdeg saerTod SeuZlebe-
lia misi gamoxmoba, safrangeTSi misi gamoxmoba yovel-
Tvis SesaZlebelia da mboWavia manam, sanam Seesatyviseba 
oferentis namdvil nebas. safrangeTSi namdvili ofertis 
ukan yovelTvis unda idges namdvili neba da gamovlenili 
neba ar arsebobs piris namdvili Sinagani nebisagan damou-
kideblad. Sesabamisad, maSin, rodesac oferti germaniaSi 
oferents avaldebulebs, safrangeTSi calmxrivi nebiT 
boWvis SesaZleblobas skeptikurad uyureben. oferti ar 
aris mboWavi. am koncefciis mixedviT, kontrahentma mxo-
lod xelSekrulebis dadebiT SeiZleba aicilos Tavidan 
ofertis gamoxmobis riski. mocemuli gadawyveta emyareba 
individis Tavisuflebis dacvis ideas. mxaris Tavisufali 
neba SeiZleba SeizRudos mxolod misi Tavisufali nebiT 
da ara kanonis romelime danawesiT. 
Tumca safrangeTSic calsaxaa, rom ofertis SeuzRuda-
vi gamoxmobis principi garkveul SemTxvevaSi SezRudvas 
saWiroebs. ofertis gamoxmoba SeuZlebelia: 1. Tu amas ga-
moricxavs kanonis specialuri danawesi (mag. momxmarebel-
Ta interesebis damcveli danawesebi). 2. sasamarTlo praq-
tikis mixedviT, ofertis Tavisufali gamoxmoba dauSvebe-
lia, rodesac oferti garkveuli vadiT aris gakeTebuli 
(es vada SesaZlebelia CaiTvalos konkludenturad gaTva-
liswinebuladac). Tumca gansazRvruli vadiT gakeTebuli 
ofertis gamoxmobis SemTxvevaSi potenciur aqceptants, 
franguli sasamarTlos mixedviT, aqvs oferentisagan mxo-
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lod zianis anazRaurebis moTxovnis ufleba. SemTxveva, 
rodesac ofertisaTvis vada gaTvaliswinebuli ar iyo, ma-
gram unda moxdes misi daSveba, warmoadgens sasamarTlos 
sruli diskreciis sferos. SemTxveva, rodesac ofertis 
miRebisaTvis gansazRvruli iyo garkveuli vada da misi 
gamoxmoba moxda am vadis gasvlamde, jer ar gamxdara sasa-
marTlos msjelobis sagani. literaturaSi gavrcelebuli 
mosazrebiT, am dros miuxedavad gamoxmobisa, SesaZlebeli 
unda iyos ofertis miReba.
sakamaToa am SezRudvis dogmaturi dasabuTeba:

1. e. w. “winare xelSekrulebis” Teoriis mixedviT, 
ofertisaTvis miRebis vadis daweseba warmoadgens 
damoukidebel oferts (anu SeTavazebas, rom pirve-
li oferti garkveuli periodis ganmavlobaSi dar-
Ceba ZalaSi), romlis miRebac xdeba konkludentu-
rad, radgan is mimRebisaTvis mxolod momgebiania. 
igive wesi vrceldeba ofertze, romlis miRebis-
Tvisac vada konkludenturad unda iyos gansazR-
vruli. Tumca es Teoria gakritikebulia, rogorc 
Teoria, romelic xelovnurad cdilobs aagos fi-
qtiuri xelSekruleba, romelic sinamdvileSi ar 
arsebobs.
2. meore mosazrebas warmoadgens e. w. “arasaxel-
Sekrulebo pasuxismgeblobis” Teoria: ofertis 
gamoxmoba aris valdebulebis darRveva, romelic 
mimRebs ayenebs zians. oferentma an unda aanazRau-
ros es ziani, an naturiT restituciis saxiT dados 
xelSekruleba mimRebTan. Tumca am mosazrebis sapi-
rispirod metyvelebs is faqti, rom xelSekrulebis 
gareSe ar arsebobs valdebulebis darRveva.
3. gamoTqmulia aseve mosazreba, rom ofertis ga-
moxmoba wamoadgens uflebis borotad gamoyenebas 
da mimRebis ndobis gacruebas.
4. meoTxe mosazrebis mixedviT, franguli tradici-
is sapirispirod, oferti calmxrivad mboWav nebad 
unda iqnes miCneuli: oferti warmoSobs calmxriv 
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valdebulebas, risTvisac aucilebelia boWvis ne-
bis calsaxad dafiqsireba. calsaxa dafiqsireba ki 
saxezea mxolod miRebis vadis gansazRvris SemTxve-
vaSi da ara im SemTxvevaSi, rodesac es vada garemoe-
bebidan gamomdinareobs. 

Cour de cassation (Ch. Soc.) 22.3.1972 (Soc. salaisonniere du Centre 
«Les Tourrettes» c. Vandenvariessche), D. S. 1972, 468: 

faqtobrivi garemoebebi: Societe Salaisonniere du Centre-m ga-
moaqveyna vakansia, romelsac gamoexmaura vandenvariSi da 
produqciis menejeris adgilTan dakavSirebiT mosalapa-
rakeblad gaemgzavra brestidan san-matieSi, sadac mdeba-
reobda organizaciis ofisi. 1970 wlis 3 martis weriliT 
organizaciam vandenvariSs daudastura mzadyofna vakan-
siaSi gaTvaliswinebuli pirobebiT dasaqmebasTan dakavSi-
rebiT da sTxova Seetyobinebina misTvis zusti dro, ro-
didanac is ukve Seudgeboda saqmianobas. Tanxmobis SemTx-
vevaSi mosTxoves aseve samuSao wignakis wardgena. 14 marts 
organizaciam gamoixmo sakuTari SemoTavazeba, radgan 
direqtorTa sabWos gadawyvetilebiT sawarmos damatebi-
Ti kadrebis mozidvisagan Tavi unda Seekavebina. vandenva-
riSs miuTiTes im faqtze, rom mas SemoTavazeba jer kidev 
ar hqonda miRebuli. xelSekrulebis dadebis SemTxvevaSic 
es xelSekruleba iqneboda mxolod gamosacdeli vadiT da-
debuli da organizacias nebismier dros SeeZleboda misi 
moSla sawarmoo aucileblobidan gamomdinare. 
sasamarTlos motivebidan: Sromis sasamarTlom, marTlia, 
uari uTxra vandenvariSs xelSekrulebis dadebaze, magram 
daakisra organizacias zianis anazRaureba. TiToeuli 
ofertis miReba SesaZlebelia im drois ganmavlobaSi, ra 
droc aucilebelia SemoTavazebis mofiqrebisa da pasu-
xis gagzavnisaTvis. 9 dReSi gagzavnili aqcepti samuSao 
adgilis dakavebasTan dakavSirebiT, jer kidev droulad 
gagzavnilad unda CaiTvalos. is faqti, rom sawarmos eko-
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nomikuri mdgomareobidan gamomdinare sameTvalyureo 
sabWom gadawyvita aRar daesaqmebina axali kadrebi, ar 
SeiZleba gaTvaliswinebul iqnes vandenvariSis sazianod. 
aseve is argumenti, rom xelSekrulebis dadebis SemTxve-
vaSic sawarmos ufleba eqneboda nebismier dros moeSala 
gamosacdeli vadiT dadebuli xelSekruleba. amis sapi-
rispirod, sawarmom Tavi SeiboWa vandenvariSis winaSe, ro-
desac ubiZga mas yofil damsaqmebelTan xelSekrulebis 
moSlisaken da mgzavrobis xarjebis gaRebisaken. Sesabami-
sad, umaRlesi sasamarTlos gadawyvetilebiTac sawarmos 
unda daekisros miyenebuli zianis anazRaureba.

inglisi

inglisSi oferts ar aqvs mboWavi Zala, sanam aqcepti ar 
miuva oferents, radgan oferenti ar SeiZleba SeiboWos 
manamde, sanam ar ecodineba, rom misi oferti miiRes; 
aravin SiZleba SeiboWos ise, rom man es ar icodes. gamo-
nakliss warmoadgens aqceptis misvla oferentis warmoma-
dgenelTan, oferentis qceva da ofertis forma, romelic 
gamoricxavs mis miRebas

mag.: nasyidobis xelSekrulebis SeTavazeba mosaxma-
reblad gamzadebuli produqciis gagzavniT, romlis 
drosac sakmarisia am produqciis moxmareba. aseve Sem-
Txveva, rodesac oferenti sTavazobs aqceptans nasyi-
dobis sagnis miwodebas.

mniSvnelovani gamonaklisia aseve e. w. “safosto danawesi” 
(Mailbox Rule), romlis mixedviTac fostiT gagzavnili aq-
cepti iTvleba fostisaTvis gadacemis momentSi miRebu-
lad. winaaRmdeg SemTxvevaSi, Tu davuSvebT, rom ofertis 
mboWavi efeqtisaTvis aqceptantis mier misi miRebis das-
turia saWiro, igive wesi unda moqmedebdes aqceptisaTvi-
sac, rasac usasrulobamde mivyavarT (Adams v Lindsell) – Tu 
aravin SeiZleba SeiboWos ise, rom man es ar icodes, maSin 
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oferti aris ara mxolod miRebasavaldebulo nebis ga-
moxatva, aramed ofertis miRebis dasturic unda miuvides 
mimRebs, anu oferti inglisSi aris miReba-miRebasavalde-
bulo. Tumca am wesis gamoyenebas usasrulobamde mivya-
varT da SeuZlebels xdis araTanamyof pirTa Soris xel-
Sekrulebis dadebas. Tu oferti aris miReba-miRebasaval-
debulo, maSin igive wesi unda vrceldebodes aqceptzec, 
radgan zustad iseve iboWavs Tavs aqceptanti aqceptiT, 
rogorc oferenti ofertiT. amis gamo aqceptantma aq-
ceptis gagzavnisas icis, rom sanam misi aqcepti ar miuva 
oferents, oferti ar aris mboWavi da, Sesabamisad, ar aris 
mboWavi arc am ofertis aqcepti. Sesabamisad, is elodeba 
misi ofertis misvlis dasturs oferentTan, magram, Tavis 
mxriv, oferentmac icis, rom sanam aqceptis misvlis das-
turi ar miuva aqceptants, aqcepti ar aris mboWavi, ris 
gamoc ar aris mboWavi arc oferti, amitomac is elodeba 
aqceptis miRebis dasturis miRebas aqceptantisagan da 
ase grZeldeba usasrulobamde. Tumca sawinaaRmdego mo-
sazreba SesaZlebelad miiCnevs ofertis mboWavobas ofe-
rentis mier aqceptis miRebis momentidan, aqceptis das-
turis misvlis gareSe aqceptantTan. es warmoudgeneli 
iqneboda germanul samarTalSi, romelic operirebs abs-
traqtuli cnebebiT, sadac aqceptic iseTive miRebasaval-
debulo nebaa, rogorc oferti.
“safosto danawesis” gasamarTleblad gamoTqmulia mo-
sazreba, rom fosta orive mxaris warmomadgenelia; aseve 
sxva mosazreba, romlis mixedviTac danawesi mtkicebis 
tvirTis gaadvilebas emsaxureba – ufro advilia aqceptis 
gagzavnis dadastureba, vidre misi miRebis dadastureba. 
saboloo jamSi, inglisuri doqtrina Tanxmdeba imasTan 
dakavSirebiT, rom danawesi momrigebel danawess war-
moadgens. fostis meSveobiT komunikaciisas gardauvalia 
erT-erTi mxarisaTvis werilis dakargvasTan dakavSirebu-
li riskis dakisreba. es mxare unda iyos oferenti, radgan 
swored man wamoiwyo fostis meSveobiT molaparakebebi. 
Tu oferents surs riskis Tavidan acileba, mas SeuZlia 
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gaiTvaliswinos damatebiTi piroba, romelic gamoricxa-
vs am wess. es wesi aseve ar moqmedebs: rodesac fostis meS-
veobiT komunikacia ar iyo savaraudo; araTanamyof pirTa 
komunikaciis sxva saSualebebis SemTxvevaSi (telefaqsi, 
eleqtronuli fosta); Tu werili ver aRwevs oferentamde 
aqceptantis braliT.
“safosto danawesis” Sedegs warmoadgens ofertis Tavi-
sufali gamoxmobis SezRudva aqceptis fostisaTvis gada-
cemis momentidan. xelSekruleba ideba, miuxedavad imisa, 
miiRebs Tu ara oferenti aqcepts. aqceptis gagzavnisa da 
miRebis SualedSi SeuZlebelia xelSekrulebis Sinaarsis 
Secvla.

germaniaSi SeuZlebelia pirma dados xelSekruleba 
ise, rom verc faqtobrivad Seityos amis Sesaxeb da 
arc hqondes amis saSualeba. rogorc oferti, ise 
aqcepti aris miRebasavaldebulo nebis gamoxatva 
da misvlis gareSe verc erTi ver gaxdeba namdvili, 
ris gamoc germanuli samarTlis sistema am sakiTx-
Tan dakavSirebiT ufro mwyobria.

Routledge v Grant (1828) 4 Bing 653; 130 ER 920:

faqtobrivi garemoebebi: mopasuxem SesTavaza mosarCeles 
misi kuTvnili nagebobis ijariT aReba, razec mosarCeles 
saboloo pasuxi unda gaeca 1825 wlis 18 martidan moyo-
lebuli 6 kviris ganmavlobaSi. 9 aprils mopasuxem gamoix-
mo Tavisi SemoTavazeba. miuxedavad amisa, mosarCelem 29 
aprils ganucxda mas Tanxmoba ijaraze, Semdeg uCivla da 
mosTxova nagebobis sargeblobaSi gadacema.
Best Chief Justice: eqvskviriani mosafiqrebeli vada warmoad-
gens vadas, romlis ganmavlobaSic meore mxares SeuZlia 
miiRos oferti. Tumca oferents SeuZlia am eqvsi kviris 
ganmavlobaSic Zaladakargulad gamoacxados oferti. 
erTi mxare ar SeiZleba SeiboWos calmxrivad meore mxaris 
boWvisagan damoukideblad.
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oferti 
aris mboWavi 
(dauSvebelia 

misi gamoxmoba)

ofertis gamoxmoba Ses-
aZlebelia

(gamonaklisi: gamoxmoba 
dauSvebelia, Tu oferti 

aris garkveuli vadiT 
gakeTebuli an es vada 
konkretuli garemoe-

bebidan gamomdinareobs)

ofertis gamoxmoba 
SesaZlebelia yov-

elTvis

Sveicaria

(Sveicariis 
valdebulebiTi 
samarTlis me-3 

muxlis 1-li 
nawili, me-5 
muxlis 1-li 

nawili)

safrangeTi inglisi

 (gamonaklisi: mail-
boxrule)

germania

(§ 145 gsk)

avstria

(avstriis zog-
adi samoqalaqo 
kodeqsis 862-
e muxlis me-3 
winadadeba)

saqarTvelo

(ssk-is 329-e 
muxli)

rogorc zemoT vixileT, qarTuli da germanuli samarT-
lisaTvis damaxasiaTebeli gadawyveta, romlis mixedviTac 
ofertis gamoxmoba misi misvlis Semdeg SeuZlebelia, ger-
manuli samarTlis ojaxis qveynebSic ar aris calsaxad ga-
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ziarebuli. avstriasa da SveicariaSi ofertis gamoxmoba 
SesaZlebelia misi misvlis Semdegac, Tu mimRebi gamoxmo-
bis Sesaxeb ofertze adre Seityobs. rac Seexeba inglissa 
da safrangeTs, aq oferti, Cveulebriv, aramboWavia, rac 
emsaxureba mxareTa kerZo avtonomiis dacvas. oferents 
ar surs calmxrivad SeiboWos manamde, sanam aqceptantic 
ar SeiboWeba. kerZo avtonomiis dacvasa da samoqalaqo 
brunvis stabilurobas Soris oqros Sualedis monaxvisa-
Tvis orive samarTlis sistema akeTebs fragmentarul ga-
monakliss ofertis aramboWavobis principidan. 
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§3 garigebis kauza

literatura: Domat, Les lois civiles dans leur ordre naturel, livre II 
(1689), titre I, sect. I, n° 5; Flessner, Wegfall der Bereicherung, Tübingen 
(1970), 48-51; Gernhuber/Coester-Waltjen, Familienrecht6 (2010), § 19 
Rn. 76 f.; Graziano, Europäisches Vertragsrecht (2008), 55-103; Palandt/
Brudermüller, BGB67 (2008), § 1374 Rn. 16; Palandt/Grüneberg, BGB67 
(2008), § 313 Rn. 50-53; Palandt/Sprau, BGB67 (2008), § 821 Rn. 1; Pa-
landt/Sprau, BGB67 (2008), § 780 Rn. 1a-1b, 9; Ranieri, Europäisches 
Obligationenrecht3 (2009), 48-100; Seif, Ehebezogene Zuwendungen als 
Schenkungen unter Ehegatten, FamRZ 2000, 1193; Zweigert/Kötz, Ein-
führung in die Rechtsvergleichung (1996), 382-395.

Sesavali

TiToeuli marTlwesrigi dgas Semdegi problemis winaSe: 
sakmarisi unda iyos Tu ara mxolod mxareTa SeTanxmeba xel-
Sekrulebis dadebisaTvis, Tu aucilebelia sxva gansaku-
Trebuli winapirobebi, raTa am SeTanxmebas mboWavi Zala 
mieniWos. araseriozulad an mxolod moCvenebiT gamoxa-
tuli neba ar warmoSobs samarTlebriv Sedegebs, romlis 
ganxorcielebac SesaZlebelia sasamarTlo meSveobiT. mag. 
megobris dabadebis dReze dapatiJeba ar aniWebs am mego-
bars sasamarTlo wesiT ganxorcielebad uflebas. amgva-
ri tipis SeTanxmebebi warmoadgens e. w. „yoveldRiur Ta-
vazianobas“ da ara mboWav xelSekrulebas. kontinenturi 
evropis marTlwesrigebi eWvis TvaliT uyurebs aseve Cuqe-
bis dapirebis xelSekrulebas, romlis drosac mCuqebeli 
pirdeba sakuTari qonebidan raimes usasyidlod gacemas. 
usasyidloba iwvevs naCqarevi da gauazrebeli gadawyveti-
lebis eWvs. am eWvis gaqarwylebas germanuli da franguli 
samarTali cdilobs Cuqebis dapirebis formasavaldebu-
loobiT. safrangeTSi formasavaldebuloa nebismieri ti-
pis Cuqeba. Tumca formis dacvis aucilebloba ar arseb-
obs – rodesac mxarem realurad Seasrula danapirebi, anu 
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gaacnobiera mis mier gaRebuli msxverpli. 
am martivi SemTxvevebis gadawyveta yvela marTlwesrigSi 
TiTqmis erTgvaria. Tumca germanuli samarTlis ojaxisa-
gan arsebiTad gansxvavebul winapirobas uyenebs frangu-
li da anglosaqsuri samarTlis sistemebi Sesrulebis da-
pirebis namdvilobas. germaniaSi xelSekruleba namdvilia, 
Tu mxareebi miaRweven SeTanxmebas yvela arsebiT pirobaze 
Sesabamisi formis dacviT. amis sapirispirod, saerTo sa-
marTlis qveynebSi Sesrulebis dapireba ar aris namdvili, 
Tu is ar aris mopovebuli e. w. „sapirispiro msxverplis“ 
– consideration-is sanacvlod. safrangeTSic, samoqalaqo ko-
deqsis 1108-e muxlis mixedviT, xelSekrulebis namdvilo-
bis oTxi winapirobidan erT-erTs warmoadgens kauza (cau-
se) – xelSekrulebis mizani da motivi, romelic unda iyos 
dasaSvebi.
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germanuli samarTlis ojaxi

Sveicariis valdebulebiTi 
samarTali

Art. 1 xelSekrulebis da-
deba. urTierTmfaravi 
nebis gamoxatva. zogadi. 
(1) xelSekrulebis dade-
bisaTvis aucilebelia 
mxareTa urTierTmfaravi 
nebis gamoxatva. (2) nebis 
gamoxatva SesaZlebelia 
rogorc gacxadebuli, ise 
konkludenturi moqmede-
biT. .....

avstriis zogadi  
samoqalaqo kodeqsi

§ 861. vinc acxadebs mzad-
yofnas gadasces sxvas Ta-
visi ufleba, anu darTos 
mas raimes gakeTebis neba, 
gadasces nivTi, Seasru-
los misTvis raime moqme-
deba, an ar Seasrulos rai-
me moqmedeba, akeTebs amiT 
dapirebas; Tu meore mxare 
am dapirebas miiRebs, ma-
Sin mxareeebs Soris ideba 
xelSekruleba. ....

saqarTvelos samoqalaqo 
kodeqsi

muxli 329. ofertis gake-
Teba. 1. xelSekrulebis 
dadebis Sesaxeb winadade-
ba (oferti) iTvleba Se-
Tavazebulad, Tu am wina-
dadebaSi, romelic mimar-
Tulia erTi an ramdenime 
pirisadmi, gamoxatulia, 
rom winadadebis mimcemi 
(oferenti) Tanxmobis (aq-
ceptis) SemTxvevaSi mza-
daa Seasrulos Tavisi wi-
nadadeba.

muxli 327. SeTanxmeba 
xelSekrulebis arsebiT 
pirobebze. 1. xelSekru-
leba dadebulad iTvleba, 
Tu mxareebi mis yvela ar-
sebiT pirobaze SeTanxmd-
nen saamisod gaTvaliswi-
nebuli formiT. 2. arsebi-
Tad CaiTvleba xelSekru-
lebis is pirobebi, romle-
bzedac erT-erTi mxaris 
moTxovniT miRweul unda 
iqnes SeTanxmeba, anda 
romlebic aseTad miCneu-
lia kanonis mier. 
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safrangeTi

germaniis samoqalaqo 
kodeqsi

§145. boWva ofertiT. piri, 
vinc sxvas sTavazobs xel-
Sekrulebis dadebas, Se-
moWilia am ofertiT garda 
im SemTxvevebisa, rodesac 
man SeboWva gamoricxa.

safrangeTis samoqalaqo 
kodeqsi

Art. 1108. xelSekrulebis 
namdvilobisaTvis saxeze 
unda iyos oTxi winapiro-
ba: mxaris Tanxmoba, rome-
lic Tavs ivaldebulebs; 
misi qmedunarinaoba (xel-
Sekrulebaunarianoba); 
konkretuli sagani, ro-
melic xelSekrulebis Si-
naars warmoadgens; xel-
Sekrulebis nebadarTuli 
kauza.

Art. 1131. xelSekruleba, 
romelsac ar aqvs kauza, an 
aqvs mcdari an aranebadar-
Tuli kauza, aris aranamd-
vili.

Art. 1132. xelSekruleba 
mxolod imitom ar aris 
aranamdvili, rom masSi 
misi kauza gacxadebuli ar 
aris.

Art. 1133. kauza aranamd-
vilia, Tu is kanoniT akr-
Zalulia, ewinaaRmdegeba 
moralis normebs an saja-
ro wesrigs. 
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safrangeTSi xelSekrulebis mboWavobisaTvis saxeze unda 
iyos misi kauza da es kauza unda iyos dasaSvebi. mxolod 
neba ar aris sakmarisi valdebulebis warmosaSobad, am 
nebas unda Seesabamebodes namdvili kauza. safrangeTis 
samoqalaqo kodeqsis 1131-e muxli aTavisuflebs mxares 
valdebulebisagan, Tu aRmoCndeba, rom mis mier dasaxul 
mizani ganuxorcielebelia. kauza, saboloo jamSi, aris 
xelSekrulebis mizani da mamoZravebeli motivi. tipuri 
xelSekrulebis SemTxvevaSi es kauza mudam erTi da igivea. 
sasyidliani xelSekrulebis SemTxvevaSi erTi mxaris val-
debulebis kauza sapirispiro Sesrulebis miRebaa. es kau-
za ar arsebobas, Tu ar arsebobs sapirispiro Sesruleba: 
magaliTad, nasyidobis fasi aris Zalze dabali, an ganad-
gurda nasyidobis sagani. usasyidlo garigebis SemTxveva-
Si es aris “gonieri da gamarTlebuli motivi gadauxado 
dasaCuqrebuls misi damsaxurebebisaTvis an ubralo sixa-
ruli keTili saqmis gakeTebis gamo” (Domat, Les lois civiles 
dans leur ordre naturel, livre II, titre I, sect. I, n° 5)

magaliTi 1: kinostudiis mflobeli Sepirda xelo-
vans miyenebuli zianis anazRaurebas, romlisaTvi-
sac mas Tavi pasuxismgeblad miaCnda. sinamdvileSi 
is ar iyo valdebuli aenazRaurebina ziani, ris ga-
moc dapireba iyo aranamdvili kauzis ararsebobis 
gamo.
magaliTi 2: pirma, romelic bavSvis dedis gancxade-
bis safuZvelze Tavs arasworad miiCnevda bavSvis 
mamad, ikisra misi rCenis valdebuleba. dapireba 
mxolod maSin SeiZleba iyos namdvili, Tu mas dampi-
rebeli valis dafarvis mizniT gaakeTebda. valde-
bulebis kauzas warmoadgenda dasafaravi valdebu-
lebis arseboba. am SemTxvevaSi dapireba xorciel-
deba ara sapirispiro Sesrulebis miRebis mizniT, 
aramed im garemoebis gaTvaliswinebiT, romelic 
saxelSekrulebo urTierTobis gareT mdebareobs 
da, Sesabamisad, dapireba aranamdvilia, Tu es gare-
moeba saxeze ar aris.
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kauzis arsebobis dasadastureblad, rogorc wesi, auci-
lebelia namdvili motivis gamokvleva.

magaliTi 3: anderZi aris aranamdvili, Tu moander-
Ze miznad isaxavda samkvidros datovebas Tavisi 
biologiuri SvilisaTvis, romelic sinamdvileSi 
misi Svili ar iyo.
magaliTi 4: naCuqroba aris aranamdvili, Tu is miz-
nad isaxavda sagadasaxado privilegiebis mopove-
bas, romlebic ukve gauqmebuli iyo.

Cour de Cassation (Ch. Com.) (civ.1re) 20.2.1973 (Caillet c. Dame 
Nivesse), D.S. 1974, 37: 

faqtobrivi garemoebebi: batoni kelie iyo saxlis kon-
sierJi, romelic gadioda pensiaSi. qalbatoni nivesi, 
dainteresebuli iyo misi adgiliT da kelies Sepirda 
anazRaurebas gaTavisuflebul adgilze misi wardgenisa-
Tvis. keliem marTlac waradgina qalbatoni nivesi, ro-
melic aiyvanes kidec samuSaoze. Tumca SemdegSi nivesma 
uari ganacxada Sepirebuli gasamrjelos gadaxdaze im 
motiviT, rom saxlis mepatrone, wardgenisda miuxedavad, 
ar iyo valdebuli daesaqmebina qalbatoni nivesi da es mis 
srul diskreciaSi rCeboda. gadaxda xdeboda ararsebuli 
moTxovnisaTvis – saxlis mepatrone wardgenis Semdegac 
ar iyo valdebuli daesaqmebina wardgenili piri – anu 
xdeboda namdvili kauzis gareSe. kreditori kelies gan-
cxadebiT, kauza mdgomareobda wardgenaSi rogorc aseT-
Si. yvela instanciis sasamarTlom gadaxdis valdebuleba 
cno aranamdvilad. 

sasamarTlos motivebidan: sakamaToa am Sepirebisas kauzis 
arseboba. Sepirebuli Tanxis gadaxdis namdvili safuZve-
li mdgomareobda nivesis wardgenaSi konsierJad. movale 
acxadebda uars gadaxdaze im motiviT, rom mis gadaxdis 
valdebulebas ar Seesatyviseboda sapasuxo valdebule-
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ba pensiaSi gasuli konsierJis mxridan. saxelSekrulebo 
valdebuleba mxareTa neba-survilis garda unda emyare-
bodes namdvil kauzas da mocemul SemTxvevaSi aseTi kauza 
ar iyo saxeze. Sepireba, romelsac Sesabamisi valdebuleba 
ar Seesatyviseba, ver warmoSobs sapirispiro moTxovnis 
uflebas. kauza aris gamarTleba, sazRvari da garantia 
nebis Tavisuflebisa. is ar aris mxolod socialuri wina-
piroba, aramed iZleva imis saSualebas, rom xelSekruleba 
Seesatyvisebodes ekonomikur wesrigisa da socialur sa-
marTlianobas. gansxvavebulad unda gadawydes SemTxveva, 
rodesac Tavisufali profesiis warmomadgeneli warad-
gens Tavis “memkvidres”. imis gamo, rom am profesiis warmo-
madgenels aqvs SesaZlebloba Tavis memkvidres moupovos 
xelSesaxebi privilegiebi (mag. klientura), mas SeiZleba 
hqondes sapirispiro moTxovna. magram igive wesi ar unda 
moqmedebdes SromiTi xelSekrulebis SemTxvevaSi, rodes-
ac damsaqmebels aqvs sruli diskrecia dasaqmebulis arCe-
vasTan dakavSirebiT.
literaturaSi gamoTqmuli kritika: Tanamedrove sazo-
gadoebaSi nebismieri momsaxurebis gaweva xdeba mxolod 
sazRauris sanacvlod. usasyidlobisaTvis aucilebelia 
Sesabamisi nebis gacxadeba, Sesabamisad, am SemTxvevaSic 
kauza mdgomareobda ara mxareTa neba-survilSi, aramed im 
obieqtur elementSi, raSic hpova gamoxatuleba am nebam, 
anu Sesrulebul momsaxurebaSi. marTalia, SesaZlebelia 
am sazRauris Semcireba mopasuxisaTvis gaweuli samsaxu-
ris sargeblianobisda mixedviT, magram kauza nebismier 
SemTxvevaSi saxezea.
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kazusi: „warumatebeli qorwineba“

(BGH v. 3.2.2010 - XII ZR 189/06)
simamrma (s) aCuqa damwyeb advokat zurab veSapiZes (z. v.) mis 
qaliSvilTan SeuRlebamde 10 000 dolari. SemdegSi wyvili 
daqorwinda ise, rom specialuri qonebrivi reJimi ar Seu-
TanxmebiaT. qorwineba warumatebeli aRmoCnda da wyvili 
qorwinebidan rva TveSi ganqorwinda. simamrma Tavisi naCu-
qari 10 000 dolari ukan moiTxova.

a. amoxsna franguli samarTlis mixedviT:

safrangeTis samoqalaqo 
kodeqsi

Art. 931. yvela aqti, rome-
lic Seicavs cocxal pir-
Ta Soris naCuqrobas unda 
damowmdes notarialu-
rad, xelSekrulebisaTvis 
gaTvaliswinebuli Cveu-
lebrivi formiT da nota-
riusTan unda darCes maTi 
originali, winaaRmdeg 
SemTxvevaSi xelSekrule-
ba araraa.

Art. 1235. yoveli Sesrule-
ba gulisxmobs valdebu-
lebis arsebobas: valde-
bulebis gareSe gadaxdi-
li ukan unda dabrundes. 
restitucia dauSvebelia 
naturaluri valdebule-
bis SemTxvevaSi, romelic 
Sesrulda nebayoflobiT.

Art. 1376. is vinc iRebs 
SecdomiT an gaazrebulad 
imas, rac mas ar ekuTvnis, 
valdebulia daubrunos 
usafuZvlod miRebuli 
gamcems.

Art. 1377. pirs, romel-
sac Secdomis safuZvel-
ze sakuTari Tavi miaCnda 
movaled da amis gamo ga-
daixada vali, ufleba aqvs 
mimRebs mosTxovos valis 
dabruneba.
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I. s-s 10 000 dolaris, rogorc usafuZvlo gamdidrebis, 
moTxovna
s-s SeiZleba hqondes z. v.-sagan 10 000 dolaris, rogorc 
usafuZvlo gamdidrebis, ukan moTxovnis ufleba. 

miuxedavad imisa, rom franguli samoqalaqo kode-
qsi ar Seicavs generalur daTqmas usafuZvlo gam-
didrebis samarTalSi, romlis mixedviTac usafuZ-
vlod miRebuli unda dabrundes da usafuZvlod 
miRebulis dabrunebis mxolod calkeul SemTxve-
vebs awesrigebs (Répétition de l’indu, safrangeTis samo-
qalaqo kodeqsis 1376-1381-e muxlebi), dResdReo-
biT es calkeuli SemTxvevebi gamoxataven maT ukan 
mdgom zogad princips, romlis mixedviTac aravis 
aqvs ufleba sxvis xarjze gamdidrdes Sesabami-
si samarTlebrivi safuZvlis gareSe (sans cause an 
sans cause légitime). e. w. “Boudier”-is SemTxvevis Semdeg 
frangulma sakasacio sasamarTlom am principis sa-
fuZvelze dauSva “zogadi sarCeli usafuZvlo gam-
didrebidan” (sarCeli enrichissement sans cause-dan), 
romelic moicavda aseve kanoniT pirdapir gauTva-
liswinebel SemTxvevebsac. 
es usafuZvlo gamdidrebidan warmoSobili sarCeli 
moicavs usafuZvlo gamdidrebis yvela SemTxvevas, 
iqneba es SesrulebiT, miTvisebiT, Tu mesame piris 
mier SesrulebiT. mis winapirobebs warmoadgens: 1. 
“gadaxda”, romelic SeiZleba gamoixatos rogorc 
fulad, ise sxva materialur an arameterialur Ses-
rulebaSi; 2. Semsrulebeli ar (an aRar) unda iyos 
valdebuli Seasrulos; 3. moTxovna ar unda iyos 
gamoricxuli, magaliTad, movalis moraluri val-
debulebis gamo (safrangeTis samoqalaqo kodeqsis 
1235-e muxlis me-2 nawili).

1. “gadaxda” (paiement)
mocemul SemTxvevaSi “gadaxda” calsaxad saxezea, z. v.-m 
s-sagan fuladi Sesrulebis saxiT miiRo 10 000 dolari.
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2. valdebulebis gareSe

`gadaxda~ unda moxdes valdebulebis gareSe, anu usafuZ-
vlod. aseT safuZvels SeiZleba warmoadgendes s-sa da z. 
v.-s Soris dadebuli Cuqebis xelSekruleba.
sakiTxavia, namdvilia Tu ara 10 000 dolaris Cuqeba? 
saxezea safrangeTis samoqalaqo kodeqsis 1108-e muxlis 
samive winapiroba – qmedunariani mxareebi SeTanxmdnen Cu-
qebis saganTan dakavSirebiT. Cuqebis xelSekrulebis namd-
vilobisaTvis safrangeTis samoqalaqo kodeqsis 931-e mu-
xli damatebiT iTvaliswinebs notarialur damowmebasa da 
xelSekrulebis originalis Senaxvas notariusTan. kazu-
sidan ar Cans, daicves Tu ara mxareebma es forma. Tumca 
franguli doqtrinis mixedviT (iseve, rogorc germaniSi), 
realurad Sesrulebuli Cuqeba namdvilia zemoT xsenebu-
li formis dacvis gareSec.
Cuqeba SesaZlebelia iyos aranamdvili, Tu saxeze ar aris 
safrangeTis samoqalaqo kodeqsis 1108-e muxliT gaTva-
liswinebuli me-4 winapiroba – xelSekrulebis kauza. si-
mamri s-s mier siZisaTvis mocemuli Tanxis Cuqebis namd-
vil motivsa da erTaderT safuZvels warmoadgenda ara 
misi personaluri gamdidrebis survili, aramed z. v.-sa da 
misi qaliSvilis Tanacxovrebis finansuri uzrunvelyofa 
da ganxorcielda im imediT, rom es qorwineba gagrZelde-
boda garkveuli periodis ganmavlobaSi da ar Sewydeboda 
8 Tvis Semdeg. ganqorwinebasTan erTad aRar arsebobs am 
Cuqebis kauza, romlis gareSec is aranamdvilia.
s-m 10 000 dolari gadaixada Sesabamisi valdebulebis ga-
reSe da, amgvarad, usafuZvlod. 
3. ar arsebobs ukan moTxovnis uflebis gamomricxavi gare-
moebac.
Sedegi: s-s aqvs z. v.-sagan 10 000 dolaris, rogorc usa-
fuZvlo gamdidrebis, ukan moTxovnis ufleba.

b. amoxsna germanuli da qarTuli samarTlis mixedviT:
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I. s-s moTxovna xelSekrulebis safuZvlis moSlis gamo
s-s SeiZleba hqondes z. v.-sagan 10 000 dolaris moTxovnis 
ufleba gsk-is 313-es 1-li, me-3 da 346-e paragrafis 1-li 
nawilis (ssk-is 398-es 1-li da me-3, 352-e muxlis 1-li nawi-
lis) Sesabamisad, Tu moiSala Cuqebis xelSekrulebis sa-
fuZveli da Tu xelSekrulebis misadageba Secvlili ga-
remoebebisadmi SeuZlebelia, an meore mxares ar SeiZleba 
moeTxovos amaze daTanxmeba. 

1. Cuqebis xelSekruleba da misi safuZvlis moSla 
(obieqturi elementi)

s-sa da m-s Soris daido naCuqrobis xelSekruleba, romlis 
aranamdvilobis winapirobebi ar arsebobs. am xelSekru-
lebis safuZveli udavod iyo z. v.-sa da mis meuRles Soris 
Tanacxovrebis gagrZeleba, romlis SewyvetasTan erTad 
xelSekrulebas moeSala safuZveli.

2. mxareebi ar dadebdnen xelSekrulebas (hipoTeturi 
elementi)

s da z. v. ar dadebdnen Cuqebis xelSekrulebas, ojaxuri 
Tanacxovrebis ase mokle periodSi damTavreba rom gae-
TvaliswinebinaT. 

3. xelSekrulebis ucvlelad SenarCunebis dauSveblo-
ba (normatiuli elementi)

gsk-is 313-e muxlis 1-li nawilis (ssk-is 398-es 1-li da me-3, 
352-e muxlis 1-li nawili) Sesabamisad, moTxovnis winapi-
robas warmoadgens xelSekrulebis ucvlelad dacvis Seu-
Zlebloba – erT-erT mxares mainc ar SeiZleba moeTxovos 
xelSekrulebis ucvleli pirobebiT SenarCuna.
germaniis federaluri sasamarTlo swored am winapirobis 
gaTvaliswinebiT gamoricxavda msgavs SemTxvevebSi ukan 
moTxovnis SesaZleblobas Semdegi argumentaciiT: xel-
Sekrulebis safuZvlis moSlidan gamomdinare moTxovnis 
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uflebis daSvebiT yofil siZes ormagad mouwevda pasuxis-
geba erTi da imave Tanxis gamo.  

germanuli samarTalis mixedviT, Tu meuRleebi 
qorwinebisas specialur qonebriv reJims ar Sea-
Tanxmeben, maSin maT Soris warmoiSveba kanonismieri 
qonebrivi reJimi, e. w. namati qonebis reJimi (gsk-is 
1363-e da Semdgomi paragrafebi). am dros meuRleTa 
qoneba ar warmoadgens saerTo qonebas. isini arian im 
qonebis individualuri mesakuTreebi, romelic maT 
gaaCndaT qorwinebamde da romelic TiToeulma Sei-
Zina qorwinebis periodSi (gsk-is 1363-e paragrafis 
me-2 nawilis 1-li winadadeba). ganqorwinebiT Tana-
cxovrebis damTavrebis dros orive meuRlis sawyi-
si da saboloo qoneba upirispirdeba erTmaneTs da 
Tu erT-erTi meuRlis mier qorwinebis ganmavlo-
baSi SeZenili qoneba aRemateba meoris mier SeZe-
nil qonebas, maSin mas aqvs namati qonebis naxevris 
moTxovnis ufleba (gsk-is 1378-e paragrafis 1-li 
nawili da 1373-1375-e paragrafebi). am moTxovnis 
gansazRvrisaTvis gadamwyvetia, simamris naCuqari 
10 000 lari z. v.-s sawyis qonebas miekuTvneba Tu sa-
boloos. mxolod am ukanasknel SemTxvevaSi ganeku-
Tvneboda is namats da gaTvaliswinebuli iqneboda 
meuRlis moTxovnis uflebis daangariSebisas. Cveu-
lebriv, naCuqroba gsk-is 1374-e paragrafis me-2 
nawilis Sesabamisad ganekuTvneba meuRleTa sawyis 
qonebas, magram gansxvavebuli wesi moqmedebs e. w. 
qorwinebasTan dakavSirebuli Cuqebis SemTxvevaSi 
(ehebezogene Zuwendungen). meuRleTa Soris naCuqro-
ba, germaniis federaluri sasamarTlos mosazrebis 
mixedviT, ar warmoadgens Cuqebas gsk-is 516-e para-
grafis 1-li nawilis Sesabamisad, radgan mas aklia 
mTavari subieqturi elementi – usasyidloba. mas 
germaniaSi uwodeben e. w. “usaxelo” an “qorwine-
bidan gamomdinare” Cuqebas, romelsac mCuqebeli 
meuRle Tanacxovrebis gagrZelebas ukavSirebs da 
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aseve SesaZleblobas Tanacxovrebis ganmavlobaSi 
TviTonac isargeblos naCuqari nivTiT.
igive princips avrcelebda germaniis federaluri 
sasamarTlo meuRleTa mSoblebis mier gakeTebul 
naCuqrobaze, radganac isinic mxolod zemoxsene-
buli mosazrebebidan gamomdinare Cuqnian Svilis 
meuRles saCuqars da ar gadascemen am saCuqars Ta-
visufali gankargvis mizniT5. es wesi moqmedebda 
qorwinebamde gakeTebuli saCuqris mimarTac, ris 
gamoc meuRleTa mSoblebis saCuqrebi emateboda 
ara sawyis, aramed saboloo qonebas da, amrigad, 
gaiTvaliswineboda meuRleTa namati qonebis gamo-
Tvlisas. amgvari gamoTvliT mSoblebis saCuqari 
nebismier SemTxvevaSi waadgeba maT Svils, radgan 
zrdis meore meuRlis namats da Tu es namati aRma-
teba Svilis namats, aniWebs mas namatis naxevris mo-
Txovnis uflebas, an Tu Svilis namati qoneba mainc 
aRemateba meuRlis namat qonebas, amcirebs maT So-
ris sxvaobasa da meore meuRlis moTxovnis ufle-
bas. s-is saCuqris namatSi gaTvaliswinebis garda, 
Tu davuSvebdiT am saCuqris ukan moTxovnis Se-
saZleblobas xelSekrulebis safuZvlis moSlidan 
gamomdinare, maSin z. v.-s orjer mouwevda erTi da 
imave saCuqrisaTvis pasuxisgeba. amis gamo germani-
is federaluri sasamarTlos mixedviT, msgavsi ti-
pis SemTxvevebSi, safuZvlis moSlis gamo ukan mo-
Txovna mxolod maSin iyo dasaSvebi, rodesac dasa-
Cuqrebul meuRles meore meuRlis mxridan namatis 
gayofis moTxovnis wayeneba ar emuqreboda. yvela 
sxva SemTxvevaSi safuZvlis moSlidan gamomdinare 

5 mSoblebs ganqorwineba rom gaeTvaliswinebinaT, maSin isini sakuTar Svils 
daasaCuqrebdnen, romelic Semdeg gadascemda am saCuqars Tavis meuRles, 
rac CaiTvleboda e. w. `usaxelo~ an `meuRleTa Soris Cuqebad~ da gaTval-
iswinebuli iqneboda namatis gamoTvlisas. meuRleTa mSoblebis mier ga-
keTebuli Cuqeba mxolod gamonaklis SemTxvevaSi iTvleboda Cuqebad gsk-is 
516-e paragrafis 1-li nawilis Sesabamisad, Tu es calsaxad gamomdinareobda 
konkretuli garemoebebidan. 
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moTxovna gamoricxeboda. mocemul SemTxvevaSic es 
moTxovna unda gamoricxuliyo, radgan ar arsebob-
da saojaxo-samarTlebrivi moTxovnis gamoricxvis 
safuZveli.  

Tumca dResdReobiT es mosazreba germanuli sasamarTlos 
mier ukugdebulia im argumentiT, rom gansxvavebiT meuR-
leTa Soris naCuqrobisagan, rodesac mCuqebeli Cuqnis mis 
mier nivTis Semdgomi gamoyenebis imediT, meuRlis mSoble-
bi naCuqar nivTs samudamod emSvidobebian, ris gamoc am or 
SemTxvevas Soris paraleli aradamajerebelia. meuRlis 
mSoblis saCuqaric unda CaiTvalos saCuqrad gsk-is 516-e 
muxlis 1-li nawilis mixedviT da unda miematos meuRlis 
sawyis qonebas. amgvari gadawyvetis sasargeblod metyve-
lebs Semdegi argumenti – naCuqris ukan moTxovnis ufleba 
SeiZleba warmoiSvas qonebis ganawilebis moTxovnis dad-
genamdec (gsk-is 1384-e muxli), rac Seamcirebda dasaCu-
qrebuli meuRlis qonebriv namats da arapirdapiri gziT 
Seamcirebda meore meuRlis moTxovnis uflebas. amgvarad, 
simamris saCuqari isev mis Svils daubrundeboda cudad. 
amis gamo es naCuqroba unda miematos meuRlis sawyis da 
ara saboloo qonebas. ar arsebobs ra erTi da imave saCu-
qris gamo ormagad pasuxisgebis safrTxe, saojaxo-samarT-
lebrivi moTxovnis ufleba ar gamoricxavs xelSekrule-
bis safuZvlis moSlidan warmoSobil moTxovnas. 

qarTul samarTalSi specialuri qonebrivi reJimis 
SeTanxmebis gareSe meuRleTa Soris warmoiSveba 
kanoniT dadgenili qonebrivi reJimi (ssk-is 1158-e 
da Semdgomi muxlebi), romlis drosac meuRleTa 
individualuri qonebisa (qorwinebamde kuTvnili 
qoneba, CuqebiT da memkvidreobiT miRebuli qone-
ba) da individualuri sargeblobis nivTebis garda 
yvela sxva qoneba ganekuTvneba meuRleTa saerTo 
qonebas. zemoT moyvanili argumentaciis gamo unda 
miviCnioT ra simamris saCuqari Cuqebad ssk-is 534-e 
muxlis Sesabamisad, is warmoadgens dasaCuqrebuli 
meuRlis qonebas da ara saerTo sakuTrebas. misi 
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ukan moTxovna SesaZlebelia aseve qarTul samar-
TalSi xelSekrulebis safuZvlis moSlis gamo.

xelSekrulebis safuZvlis moSlidan gamomdinare simamris 
moTxovnis ufleba ar aris gamoricxuli. 

4. safuZvlis moSlidan gamomdinare samarTlebrivi Se-
degi

gsk-is 313-e paragrafis 1-li da me-3 nawilebis (ssk-is 398-
e paragrafis 1-li da me-3 nawilebis) Sesabamisad, Tu xel-
Sekrulebis misadageba Secvlili garemoebebisadmi Seu-
Zlebelia, maSin mxareebs eniWebaT xekSekrulebis moSlis 
an xelSekrulebidan gasvlisa da miRebulis dabrunebis 
moTxovnis ufleba gsk-is 346-e paragrafis 1-li nawilis 
(ssk-is 352-e paragrafis 1-li nawilis) Sesabamisad. s-s ar 
SeiZleba moeTxovos xelSekrulebis raime formiT mainc 
misadageba Secvlili garemoebebisadmi da yofili siZisa-
Tvis sruli Tanxis an Tanxis nawilis datoveba. Cuqeba ar 
warmoadgens grZelvadian urTierTobas da, Sesabamisad, 
gamoiyeneba xelSekrulebidan gasvla. 
gsk-is 346-e paragrafis 1-li nawilis (ssk-is 352-e paragra-
fis 1-li nawilis) mixedviT, z. v.-m unda daabrunos naCuqa-
ri Tanxa da realurad miRebuli sargebeli (procentebi), 
rogorc “miRebuli”, aseve miuRebeli procentebi gsk-is 
347-e paragrafis 1-li nawilis (ssk-is 353-e muxlis 1-li 
nawilis) Sesabamisad, radgan didi Tanxis gadacemisas, mo-
cemuli danawesebis mixedviT, nivTis saTanado gaZRolas 
warmoadgens Tanxidan procentebis miReba. Tumca gasaTva-
liswinebelia, rom kanonismieri gasvlis uflebis SemTx-
vevaSi mimRebi anazRaurebs mxolod sargebels, romelic 
man ar miiRo, ar gamoiCina ra mzrunveloba, romelsac igi 
Cveulebriv iCens sakuTar saqmeebSi. 
Sedegi: z. v.-m unda daabrunos naCuqari Tanxa da misgan mi-
Rebuli procentebi aseve miuRebeli procentebi, romel-
sac is miiRebda sakuTar saqmeebSi Cveuli mzrunvelobis 
gamoCeniT. 
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II. s-s moTxovna gsk-is 812-e paragrafis 1-li nawilis me-2 
winadadebis me-2 alternativis Sesabamisad (ssk-is 977-e 
muxlis 1-li nawili) – condictio ob rem

s-s SeiZleba hqondes z. v.-s mimarT 10 000 dolaris mo-
Txovnis ufleba gsk-is 812-e paragrafis 1-li nawilis me-2 
winadadebis me-2 alternativis Sesabamisad (ssk-is 977-e 
muxlis 1-li nawili, condictio ob rem), Tu SesrulebiT da-
saxuli mizani ar ganxorcielda.

gansxvavebiT Tavisi adrindeli sasamarTlo praq-
tikisagan, germaniis federaluri sasamarTlo am 
moTxovnis uflebas ar gamoricxavs imaze miTiTe-
biT, rom safuZvlis moSlasTan dakavSirebuli da-
nawesebi ufro moqnil xasiaTs atarebs da konku-
renciisas gamoricxaven am kondiqciis gamoyenebas. 
dRes condictio ob rem gamoiyeneba safuZvlis moSlas-
Tan erTad, Tu saxezea misi winapirobebi. 

mizani, romelic dasaxuli iyo simamris mier, SeiZleba iyos 
misi Svilisa da dasaCuqrebulis ojaxuri Tanacxovrebis 
gagrZeleba. Tumca am kondiqciuri moTxovnisaTvis auci-
lebelia am miznis SeTanxmeba; mimRebma unda icodes miznis 
Sesaxeb da sul mcire konkludenturad eTanxmebodes mas. 
sakmarisi ar aris mxolod codnis valdebuleba. amis gamo 
es mizani mocemul SemTxvevaSi ver CaiTvleba verc gacxa-
debulad da verc konkludenturad SeTanxmebulad.
zemoT xsenebuli moTxovnis ufleba ar arsebobs.
saboloo Sedegi: s-s SeuZlia z. v.-s mosTxovos 10 000 la-
ris dabruneba gsk-is 313-es 1-li, me-3 da 346-e paragrafis 
1-li nawilis Sesabamisad (ssk-is 398-es 1-li, me-3 da 352-e 
muxlis 1-li nawili).
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Consideration inglisur samarTalSi

inglisis Common Law-s mixedviT, xeleSekrulebis arse-
biT pirobas warmodgens SeTanxmeba, samarTlebrivi boWvis 
neba da consideration (kompensacia) – mxaris mier meore mxari-
saTvis raime sargeblis gadacema. ormxrivi sargeblis gac-
vla (kompensacia) warmoadgens garigebis arsebiT pirobas. 
erTi mxaris moqmedeba an umoqmedoba, an amasTan dakavSi-
rebuli Sepireba warmoadgens im fass, romliTac nayidia 
meore mxaris sapirispiro Sepireba da mxolod am fasad 
nayidi Sepireba SeiZleba Sesruldes iZulebiT. amasTan es 
consideration saxeze unda iyos xelSekrulebis dadebisas, anu 
ar unda iyos Cavlili.

Eastwood v Kenyon (1840) 11 Ad. & E. 438, 113 ER 482 (Q.B.):

megobris gardacvalebis Semdeg batoni istvudi zrunav-
da megobris qaliSvilis saras aRzrdaze. TviTon sakmaod 
xelmokle iyo, amitomac mouwia didi odenobis sesxis aRe-
ba, raTa Sesabamisad uzrunveleyo saras aRzrda-ganaT-
leba. rodesac sara srulwlovani gaxda, is werilobiTi 
formiT Sepirda istvuds daxarjuli fulis dabrunebas. 
misi gaTxovebis Semdeg igive Sepireba gaimeora aseve saras 
meuRlem. Tumca mogvianebiT wyvilma sxva gadawyvetile-
ba miiRo da azri Seicvala. sasamarTlom gadawyvita, rom 
consideration Sepirebis momentisaTvis ukve Cavlili da aRs-
rulebuli iyo, amitomac is ver iqneboda dapirebis namd-
vilobis safuZveli.

Roscorla v Thomas (1842) 3 234 (Q.B.): 

mxareebma dades cxenis nasyidoba. amis Semdeg gamyidvelma 
aiRo garantia cxenis janmrTelobasTan da unakloobasTan 
dakavSirebiT. sasamarTlom miiCnia, rom gamyidvlis garan-
tias aklda consideration. nasyidoba ar gamodgeboda rogorc 
consideration, radgan Sepirebis momentisaTvis is ukve dade-
buli da Sesrulebuli iyo.
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Sedareba germanul samarTalTan

Reichsgericht 23.2.1920, RGZ 98, 176:

faqtobrivi garemoebebi: mopasuxesa da mosarCeles hqon-
daT 1898 wlidan moyolebuli urTierToba, romlis ganma-
vlobaSi SeeZinaT sami Svili. aqedan erT-erTi jer kidev 
cocxali iyo sarCelis aRZvris momentisaTvis. mosarCelem 
AaTwliani urTierTobis ganmavlobaSi mTeli Tavisi ofi-
ciantis xelfasi moaxmara saerTo danaxarjebs, uari Tqva 
sakuTar cxovrebis Sansze da sxva samuSaoze imisaTvis, rom 
mopasuxisaTvis ukeT moevlo. 1904 wlis 1 marts mopasuxe 
werilobiTi formiT Sepirda mosarCeles Semdgoms: “qve-
moqmuliT gpirdebi werilobiTi formiT, rom me josize 
yovelTvis vzrunavdi da vizruneb. Tu me davqorwindebi, 
rac naklebsavaraudoa, vkisrulob valdebulebas gadavce 
josis Tanxa, 15.000 marka.” 1911 wels mopasuxe daqorwinda, 
ris Semdegac mosarCelem moiTxova 15.000 markis gadaxda. 
mopasuxe uars ambobda Tanxis gadaxdaze im motiviT, rom 
es Sepireba ar akmayofilebda kanoniT gaTvaliswinebul 
formas da iyo aranamdvili. 
sasamarTlos motivebidan: mxareebs surdaT valdebuleba 
warmoSobiliyo yovelgvari samarTlebrivi safuZvlisa-
gan damoukideblad. werili warmoadgens valis Sepirebas 
gsk-is 780-e paragrafis mixedviT da aris xelSekruleba. 
valis Sepireba Seesatyviseboda movalis moralur val-
debulebas im msxverplisaTvis, rac mosarCelem misTvis 
gaiRo. Cuqebis xelSekruleba [romelic aranamdvili iqne-
boda gsk-is 518-e muxlis 1-li nawiliT gaTvaliswinebuli 
notarialuri formis daucvelobis gamo] ar dadebula, 
radgan is ar iyo usasyidlo. amis gamo orive instanciis 
sasamarTlom daakmayofila sarCeli, xolo mopasuxis saka-
sacio saCivari ar dakmayofilda.



77

kazusi: „advokat diter haimanis dapireba“

advokati diter haimani (d) yidulobs mixaelisagan (m) sao-
fise inventars 2000 evrod. m mas miawvdis am inventaris 
mxolod nawils, xolo danarCeni nawili unda miawodos ori 
Tvis Semdeg, razec m upasuxebs, rom safasurs bolos er-
Tianad gadaixdis. m-s, romelsac iuristebisa da eqimebis 
ar sjera, eWvs Seitans d-s sandoobaSi da eSinia, rom ori 
Tvis Semdeg baton d-s araTu safasuris gadaxda, aramed 
nasyidobis gagonebac aRar moundeba. batoni haimani amiT 
Zalze Seuracxyofilia, magram sakuTari avtoritetis Se-
sanarCuneblad m-s miugdebs furclis naglejs, romelzec 
weria – “me, diter haimani vkisrulob gadavce 2000 evro 
mixaels, romelic gamoTqvams Tavis Tanxmobas”. furclis 
kideSi oriveni xels moaweren. mogvianebiT m uCivlebs mas 
am werilis safuZvelze. d iSveliebs im garemoebas, rom mas 
saofise inventaris mxolod nawili Cabarda da, saerTo-
dac, nasyidoba iyo aranamdvili (rac simarTles Seesabame-
ba). SeafaseT samarTlebrivi mdgomareoba.

amoxsna:
(germanuli samarTlis mixedviT)

germaniis samoqalaqo kodeqsi

§780. valis Sepireba. im xelSekrulebis namdvilobisaTvis, 
romliTac xdeba valdebulebis Sesrulebis Sepireba ise, 
rom Sepireba TavisTavad unda warmoSobdes valdebule-
bas (valis Sepireba), saWiroa Sepirebis werilobiT gacema, 
Tu sxva forma ar aris dadgenili. Sepirebis eleqtronuli 
formiT gacema gamoricxulia.
§812. qonebis gadacemis moTxovnis ufleba. (1) piri, vinc 
samarTlebrivi safuZvlis gareSe sxva piris mier valde-
bulebis Sesrulebis an sxvagvarad am ukanasknelis xarjze 
raimes iZens, valdebulia, miRebuli gadasces mas. aRniSnu-
li valdebuleba arsebobs maSinac, rodesac samarTlebri-
vi safuZveli mogvianebiT gauqmda an garigebis Sinaarsis 



78

mixedviT, valdebulebis SesrulebiT dasaxuli Sedegi ar 
dgeba. (2) Sesrulebad miiCneva, agreTve, xelSekrulebis 
safuZvelze ganxorcielebuli valdebulebiT-samarTle-
brivi urTierTobis arseboba-ararsebobis aRiareba. 
§821. usafuZvlo gamdidrebis mimarT Sesagebeli. pirs, 
vinc samarTlebrivi safuZvlis gareSe kisrulobs val-
debulebas, SeuZlia uari Tqvas Sesrulebaze maSinac ki, 
rodesac valdebulebisagan gaTavisuflebis moTxovnis 
ufleba xandazmulia.

I. m-s moTxovna gsk-is 780-e paragrafis mixedviT

m-s SeiZleba hqondes d-s mimarT dapirebuli 2000 evros ga-
daxdis moTxovnis ufleba gsk-is 780-e paragrafis Sesaba-
misad, Tu es dapireba warmoadgenda valis Sepirebas. 

1. valis Sepirebis xelSekruleba

valis Sepireba aris calmxrivad mavaldebulebeli abs-
traqtuli garigeba, romlis drosac dampirebeli pirdeba 
dapirebis mimRebs raimes Sesrulebas – damoukideblad am 
dapirebis safuZvlidan. amisaTvis aucilebelia mxareTa 
SeTanxmeba, rom mocemuli xelSekruleba warmoSobs da-
moukidebel valdebulebas. aseve aucilebelia werilobi-
Ti formis dacvac. mocemul SemTxvevaSi orive winapiroba 
saxezea. daculia forma gsk-is 125-e muxlis Sesabamisad da 
mxareebic Tanaxmani arian, rom SeTanxmebam m-s nasyidobi-
sagan damoukidebeli moTxovnis ufleba unda mianiWos.
valis Sepirebis xelSekruleba namdvilia. m-s warmoeS-
va moTxovnis ufleba. ar arsebobs am moTxovnis SemdegSi 
mospobis safuZveli. 

2. Sesageblebi

m-s moTxovna SesaZlebelia iyos ganuxorcielebeli, Tu 
mas upirispireba d-s Sesagebeli.
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1.1. Seusrulebeli xelSekrulebis Sesagebeli
aseTi Sesagebeli SesaZlebelia iyos e. w. “Seusrulebe-
li xelSekrulebis Sesagebeli” (gsk-is 320-e paragrafi), 
romlis mixedviTac ormxrivi xelSekrulebidan movales 
SeuZlia uari Tqvas Sesrulebaze manam, sanam meore mxare 
ar Seasrulebs nakisr valdebulebas. m-s mier nasyidobis 
fasis moTxovnas d daupirispirebda im faqts, rom m-s jer 
srulad ar daufaravs nasyidobiT nakisri valdebuleba 
inventaris miwodebasTan dakavSirebiT. Tumca am Sesage-
bels d ver daupirispirebs m-s moTxovnas valis Sepirebis 
xelSekrulebidan. valis Sepireba atarebs abstraqtul xa-
siaTs, namdvili da ganxorcielebadia damoukideblad im 
garigebis namdvilobisa, romlis safuZvelzec moxda misi 
dapireba da am garigebidan warmomgdari Sesageblisa. 

1.2. dolo agit-Sesagebeli
d-s SeiZleba hqondes m-s mimarT e. w. dolo agit-Sesagebeli 
(dolo agit, qui petit, quod statim redditurus est – arakeTilsindisie-
rad iqceva, vinc iTxovs imas, rac maSinve unda daabrunos). 
es Sesagebeli eqneboda d-s, Tu 2000 evros gadaxdis Semdeg 
m valdebuli iqneboda ukan daebruneba es Tanxa. Tanxis ga-
daxdis Semdeg d-s SesaZloa hqondes misi, rogorc usafuZ-
vlo gamdidrebis ukan moTxovnis ufleba gsk-is 812-e para-
grafis 1-li nawilis 1-li winadadebis 1-li alternativis 
Sesabamisad. Tumca gadaxdis safuZvels – kauzas – war-
moadges valis Sepirebis xelSekruleba da gamdidreba ver 
CaiTvleba usafuZvlod. d-s ar aqvs dolo agit-Sesagebeli.

1.3. Sesagebeli gsk-is 821-e paragrafis Sesabamisad
d-s SesaZloa hqondes Sesagebeli gsk-is 821-e paragrafis 
Sesabamisad, Tu man samarTlebrivi safuZvlis gareSe ikis-
ra valdebuleba, romlis Sesrulebasac sTxovs m. 
valdebulebis dakisreba SeiZleba warmoadgendes Sesru-
lebas usafuZvlo gamdidrebis samarTlis mixedviT. amas 
naTelyofs gsk-is 812-e paragrafis me-2 nawili, romlis 
mixedviTac Sesrulebad miiCneva aseve xelSekrulebis sa-
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fuZvelze ganxorcielebuli valdebulebiT-samarTle-
brivi urTierTobis arseboba-ararsebobis aRiareba. Tu am 
valdebulebis dakisreba moxda samarTlebrivi safuZvlis 
gareSe, maSin valdebul pirs SeuZlia gsk-is 812-e da 818-e 
paragrafebis Sesabamisad ukan moiTxovos is, anu moiTxo-
vos valdebulebisagan gaTavisufleba (meore mxaris Tanx-
moba valdebulebisagan gaTavisuflebasTan dakavSirebiT) 
da meore mxaris mier Sesrulebis moTxovnis SemTxvevaSi 
uari Tqvas Sesrulebaze gsk-is 821-e paragrafis Sesage-
blis safuZvelze. 
mocemul SemTxvevaSi valis Sepirebis safuZvels war-
moadgenda nasyidobis xelSekruleba – d nasyidobidan 
warmoSobili moTxovnis uzrunvelsayofad Sepirda m-s 
Sesrulebas, rasac ar gaakeTebda am moTxovnis ararsebo-
bis Sesaxeb rom scodnoda. nasyidoba aranamdvilia da es 
moTxovnac ar arsebobs, Sesabamisad, Sesrulda samarTle-
brivi safuZvlis gareSe. 
d-s aqvs Sesagebeli gsk-is 821-e paragrafis Sesabamisad, 
romliTac xangrZlivi drois ganmavlobaSi gamoiricxeba 
valdebulebis Sesruleba.
saboloo Sedegi: miuxedavad imisa, rom m-s aqvs moTxovna 
gsk-is 780-e paragrafidan, d-s SeuZlia daupirispiros am 
moTxovnas Sesagebeli gsk-is 821-e paragrafis mixedviT. 
mas aseve SeuZlia mosTxovos m-s Tanxmoba nakisri valde-
bulebis, rogorc usafuZvlod miRebulis gauqmebasTan 
dakavSirebiT.
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garigebis mboWa-
voba

sakmarisia SeTanx-
meba

mxolod SeTanxmeba sakmari-
si ar aris, aucilebelia 
damatebiTi winapirobis 

Sesruleba

germania sakmarisia  
(§ 145 gsk)

saqarTvelo sakmarisia (ssk-is 
327-e, 329-e muxlebi)

safrangeTi

damatebiT saxeze unda iyos 
garigebis kauza (safrangeTis 
samoqalaqo kodeqsis 1108-e, 

1131-e muxlebi).

inglisi

garigebis mboWavobisaTvis 
SeTanxmebis garda aucilebe-

lia consideration.

rogorc zemoT vixileT, frangul samarTalsa da Common 
Law-s aerTianebs principi, romlis mixedviTac TiToeuli 
xelSekruleba SeTanxmebis garda saWiroebs namdvil kau-
zas. kauza, Cveulebriv, mdgomareobs im sapirispiro Ses-
rulebaSi, kompensaciaSi, romliTac nayidia TiToeuli 
Sepireba. usasyidlo garigebebis SemTxvevaSi, rogoric 
aris Cuqeba, kauzas warmoadgens mCuqeblis xelgaSlilo-
ba. Tumca es marTlwesrigebi mainc eWvis TvaliT uyureben 
usasyidlo garigebebs. safrangeTSi (iseve rogorc germa-
niaSi) nasyidobis namdvilobisaTvis aucilebelia specia-
luri formis dacva, xolo inglisSi naCuqroba mxolod 
realuri Sesrulebis momentidan warmoqmnis miRebulis 
SenarCunebis samarTlebriv safuZvels.
amis sapirispirod6, germaniis samoqalaqo kodeqsSi imde-
nad fesvgamjdaria abstraqciis principi, rom ara mxolod 

6 Sead. gv. 252 da Semdgomni.
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sanivTo da valdebulebiTi garigebis erTmaneTisagan ga-
mijvnaa SesaZlebeli, aramed aseve SesaZlebelia sruliad 
abstraqtuli garigebebi, rogoric aris, magaliTad, va-
lis Sepireba gsk-is 780-e da valis aRiareba gsk-is 781-e 
paragrafebis (ssk-is 341-e muxlis) Sesabamisad, romel-
Tac namdvilobisaTvis, CuqebisaTvis aucilebeli motivi 
– xelgaSlilobac ki ar sWirdebaT. Tumca am garigebebis 
sruli abstraqtuloba metwilad moCvenebiTia. marTalia, 
isini namdvilini arian yovelgvari safuZvlisa da moti-
vis gareSe, magram ar arian e. w. kondiqciamyarni. abstra-
qtuli Sepireba namdvilia kauzis gareSe, Tumca misi (anu 
Sepirebis safuZvelze mopovebuli namdvili moTxovnis) 
ukan moTxovna SesaZlebelia usafuZvlo gamdidrebismie-
ri moTxovniT, romlis erT-erT mTavar fuqncias germa-
nul samarTalSi swored abstraqtuli sanivTo an valde-
bulebiTi garigebis safuZvelze mopovebulis ukuqceva 
warmoadgens. saboloo jamSi, am garigebebis Tavisebureba 
mdgomareobs imaSi, rom maTi dadebis motivi gatanilia maT 
Sinaarss miRma da ar exeba maT namdvilobas. Tumca motivis 
CaSlis SemTxvevaSi SesaZlebelia miRebuli samarTlebri-
vi poziciis kondiqciiT gamoTxova. mTavari praqtikuli 
daniSnuleba mdgomareobs mtkicebis tvirTis meore mxa-
risaTvis gadakisrebaSi. Cveulebriv, nasyidobis namdvi-
loba unda amtkicos gamyidvelma, romelsac surs am nas-
yidobidan kuTvnili fasis miReba, magram Tu valis Sepi-
rebas miiRebs myidvelisagan, maSin ukve myidvels mouwevs 
nasyidobis aranamdvilobis mtkiceba imisaTvis, rom Tavi 
daixsnas am Sepirebisagan. Tumca rogorc zemoT raixis 
sasamarTlos gadawyvetilebaSi (Reichsgericht 23.2.1920, RGZ 
98, 176) vixileT, am Sepirebis kauzas SeiZleba warmoadgen-
des movalis moraluri valdebuleba – gadauxados Sepi-
rebis mimRebs kompensacia da ar aris aucilebeli, rom is 
emsaxurebodes xelSekrulebidan warmoSobili valdebu-
lebis Sesrulebas. am gagebiT germanuli samarTali mainc 
ori nabijiT winaa, vidre franguli da inglisuri, uSvebs 
ra abstraqtuli garigebis arsebobas, romlidan mopove-
bulis SenarCunebisTvisac sakmarisia dapirebis mimcemis 
mxolod moraluri valdebuleba.
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§4 warmomadgenloba

literatura: Brox/Walker, Allgemeiner Teil des BGB31 (2007), 
262-315; Coester-Waltjen/Mäsch, Übungen in internationalem Priva-
trecht und Rechtsvergleichung (2012), 286-313; Kaser/Knütel, Römis-
ches Privatrecht18 (2005), § 11; Palandt/Hienrichs, BGB67 (2008), § 257 
Rn. 1; Köhler/Lange, BGB Allgemeiner Teil36 (2012), 151-186; Schwab/
Prütting, Sachenrecht31 (2003), Rn. 515; Wieling, Sachenrecht2 (2006), 
§ 12 I 3 a; Zweigert/Kötz, Einführung in die Rechtsvergleichung (1996), 
341-350.

Sesavali

warmomadgenlobis instituti cnobilia yvela Tanamedro-
ve ganviTarebuli marTlwesrigisaTvis. emyareba ra Sro-
mis gadanawilebis princips, iZleva SesaZleblobas erTma 
pirma (warmomadgenelma) meores (warmodgenils) moupovos 
samarTlebrivi poziciebi imgvarad, rom am ukanasknels 
uSualod ar dasWirdes moqmedeba. Tumca e. w. pirdapiri 
warmomadgenloba, rodesac erTi piri moqmedebs da ufle-
bebi da movaleobebi uSualod meore (warmodgenil) pirs 
warmoeSveba, axali drois monapovaria da, magaliTad, ro-
maelTaTvis cnobili ar iyo. romis samarTalSi moqmedebda 
principi per liberas personas quae in potestate nostra non sunt, adquiri 
nobis nihil potest – Tavisufali pirebis meSveobiT, romlebic 
Cveni Zalauflebis qveS ar imyofebian, verafers movipo-
vebT. Tumca Zalauflebis qveS myofi pirebis meSveobiT 
mopovebis saSualeba aRmofxvravda sxva pirebis meSveobiT 
samoqalaqo brunvaSi monawileobis deficits. pirdapiri 
warmomadgenlobis institutis dogmatika me-19 saukuneSi 
ius commune-Si Camoyalibda. pirdapir warmomadgenlobas 
upirispirdeba arapirdapiri warmomadgenloba, romlis 
drosac e. w. warmomadgeneli jer TviTon moipovebs sa-
marTlebriv poziciebs da mxolod amis Semdeg damatebiTi 
garigebis meSveobiT gadascems e. w. warmodgenils mopo-
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vebul poziciebs. germanul samarTalSi da misi gavleniT 
germanuli samarTlis ojaxis qveynebSi, maT Soris saqar-
TveloSic, arapirdapiri warmomadgenloba ar iTvleba 
warmomadgenlobad. gansxvavebul gzas adganan Common 
Law-s qveynebi, romlebic ar ansxvaveben pirdapir da ara-
pirdapir warmomadgenlobas da orives agency-s cnebis qveS 
aerTianeben.

germania

germaniis samoqalaqo 
kodeqsi

§164. warmomadgenlis mier 
gakeTebuli gancxadebis 
samarTlebrivi Zala. (1) 
nebis gamovlena, romelic 
gakeTebulia piris mier 
misTvis miniWebuli warmo-
madgenlobiTi uflebamo-
silebis farglebSi marwmu-
neblis saxeliT, moqmedebs 
uSualod marwmuneblis 
sasargeblod an sawinaaR-
mdegod. mniSvneloba ara 
aqvs, gakeTda Tu ara gan-
cxadeba aSkarad marwmune-
blis saxeliT an garemoe-
bebidan ikveTeba, rom igi 
am ukanasknelis saxeliT 
gakeTdeboda. ...

saqarTvelos samoqalaqo 
kodeqsi

muxli 104. garigebis Sede-
gebis adresati warmoma-
dgenlobisas. 1. im garige-
biT, romelsac warmomadge-
neli debs Tavisi ufleba-
mosilebis farglebSi, da im 
piris saxeliT, romelsac 
igi warmoadgens, uflebebi 
da movaleobebi warmoeSoba 
mxolod warmodgenil pirs.
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germanul samarTalSi gsk-is 164-e da Semdgomi paragrafe-
bidan gamomdinareobs warmomadgenlobis farglebSi sxvi-
saTvis garigebis dadebis SesaZlebloba, romlis drosac 
erTi piri (warmomadgeneli) moqmedebs, magram samarTle-
brivi Sedegebi misi garigebismieri moqmedebebidan sxva pi-
ris (warmodgenilis) mimarT dgeba. 

 

germanuli samarTlis mixedviT, wamomadgenlobis winapi-
robebia: 1. warmomadgenlis mier sakuTari nebis gamoxa-
tva; 2. warmodgenili piris saxeliT; 3. misTvis miniWebuli 
uflebamosilebis farglebSi. winapiroba “warmodgeni-
li piris saxeliT”, e. w. gacxadebuli warmomadgenloba, 
emsaxureba mesame piris intersebis dacvas. mesame pirma 
unda icodes Tu vin aris misi kontrahenti. TviTon warmo-
dgenili piris interesebi daculia warmomadgenlobiTi 
uflebamosilebis aucileblobiT – warmomadgenlis mier 
gamoxatul nebas SeuZlia mxolod misTvis miniWebuli war-
momadgenlobiTi uflebamosilebis farglebSi SeboWos 
warmodgenili piri. warmomadgenlobiTi uflebamosile-
bis naklisas moqmedebs gsk-is 177-e da 179-e paragrafebi:

63 

 

piris mier misTvis miniWebuli 

warmomadgenlobiTi uflebamosilebis 

farglebSi marwmuneblis saxeliT, 

moqmedebs uSualod marwmuneblis 

sasargeblod an sawinaaRmdegod. 

mniSvneloba ara aqvs, gakeTda Tu ara 
gancxadeba aSkarad marwmuneblis 

saxeliT an garemoebebidan ikveTeba, 

rom igi am ukanasknelis saxeliT 

gakeTdeboda. ... 

saqarTvelos samoqalaqo kodeqsi 

muxli 104. garigebis Sedegebis 

adresati warmomadgenlobisas. 1. im 

garigebiT, romelsac warmomadgeneli 

debs Tavisi uflebamosilebis 

farglebSi, da im piris saxeliT, 

romelsac igi warmoadgens, uflebebi 
da movaleobebi warmoeSoba mxolod 

warmodgenil pirs. 

 

 

 
germanul samarTalSi gsk-is 164-e da Semdgomi paragrafebidan gamomdinareobs 

warmomadgenlobis farglebSi sxvisaTvis garigebis dadebis SesaZlebloba, romlis 

drosac erTi piri (warmomadgeneli) moqmedebs, magram samarTlebrivi Sedegebi misi 

garigebismieri moqmedebebidan sxva piris (warmodgenilis) mimarT dgeba.  

 

 

 

 

 

 

 

 

 

 

germanuli samarTlis mixedviT, wamomadgenlobis winapirobebia: 1. warmomadgenlis 

mier sakuTari nebis gamoxatva; 2. warmodgenili piris saxeliT; 3. misTvis 

miniWebuli uflebamosilebis farglebSi. winapiroba “warmodgenili piris saxeliT”, 

e. w. gacxadebuli warmomadgenloba, emsaxureba mesame piris intersebis dacvas. mesame 

pirma unda icodes Tu vin aris misi kontrahenti. TviTon warmodgenili piris 

interesebi daculia warmomadgenlobiTi uflebamosilebis aucileblobiT – 

warmomadgenlis mier gamoxatul nebas SeuZlia mxolod misTvis miniWebuli 
warmomadgenlobiTi uflebamosilebis farglebSi SeboWos warmodgenili piri. 

warmodgenili     

(visTvisac dgeba Sedegebi) 
mesame piri 

(kontrahenti) 

warmomadgeneli 

(moqmedi piri) 

xelSekruleba 
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germaniis samoqalaqo  
kodeqsi

§177. xelSekrulebis dadeba 
arauflebamosili warmoma-
dgenlis meSveobiT. (1) Tu 
piri sxva pirTan debs xel-
Sekrulebas warmomadgen-
lobiTi uflebamosilebis 
gareSe, maSin xelSekrulebis 
samarTlebrivi Zala rogorc 
marwmuneblis sasargeblod, 
ise sawinaaRmdegod damo-
kidebulia am ukanasknelis 
mowonebaze. (2) Tu meore mxa-
re marwmuneblisagan iTxovs 
mowonebis Sesaxeb gancxade-
bas, maSin gancxadeba mxolod 
mis mimarT SeiZleba gakeT-
des; moTxovnamde warmomad-
genlis mimarT gancxadebuli 
Tanxmoba an uari Tanxmobaze 
samarTlebrivi Zalis arm-
qonea. mowoneba SeiZleba ga-
cxaddes mxolod moTxovnis 
miRebidan ori kviris vadis 
gasvlis Semdeg; Tu igi ar 
iqneba gancxadebuli, maSin 
iTvleba, rom masze uari iqna 
naTqvami.

§179. warmomadgenlobiTi 
uflebamosilebis armqone 
warmomadgenlis pasuxism-
gebloba. (1) piri, romelmac 
dado xelSekruleba rogorc 
warmomadgenelma, im SemTxve-

saqarTvelos samoqalaqo 
kodeqsi

muxli 111. garigebis da-
deba warmomadgenlobiTi 
uflebamosilebis gareSe. 
1. Tu piri warmomadgenlo-
biTi uflebamosilebis ga-
reSe sxvisi saxeliT debs 
xelSekrulebas, am xelSe-
krulebis namdviloba da-
mokidebulia warmodgeni-
li piris Tanxmobaze. 2. Tu 
meore mxare warmodgenili 
pirisagan moiTxovs Tanx-
mobas, maSin am Tanxmobis 
Sesaxeb unda ecnobos mxo-
lod mas. Tanxmoba SeiZle-
ba gaices moTxovnidan ori 
kviris vadaSi; Tu es ar 
moxda, maSin iTvleba, rom 
Tanxmobaze moTxovna uar-
yofilia.

muxli 113. warmomadgen-
lis valdebuleba warmo-
madgenlobiTi ufleba-
mosilebis naklis arse-
bobisas. 1. Tu piri, rome-
lic debs xelSekrulebas, 
rogorc warmomadgeneli, 
Tavis warmomadgenlobiT 
uflebamosilebas ver daa-
dasturebs, valdebulia 
meore mxaris surviliT an 
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vaSi, Tu igi ver daamtki-
cebs Tavis warmomadgen-
lobiT uflebamosilebas, 
valdebulia, meore mxares 
am ukanasknelis arCevaniT 
Seusrulos xelSekrule-
ba an aunazRauros miye-
nebuli ziani, Tu marwmu-
nebeli uars ganacxadebs 
xelSekrulebis mowoneba-
ze. (2) Tu is ziani, rome-
lic meore mxares miadga 
imis gamo, rom igi endobo-
da am uflebamosilebas. 3. 
warmomadgenels ar ekis-
reba pasuxismgebloba, Tu 
meore mxarem icoda an mas 
unda scodnoda warmoma-
dgenlobiTi uflebamo-
silebis naklis Sesaxeb. 
warmomadgeneli pasuxs ar 
agebs maSinac, roca qme-
dunarianoba SezRuduli 
hqonda, garda im SemTxve-
vebisa, roca igi moqmedeb-
da Tavisi kanonieri war-
momadgenlis TanxmobiT.

Seasrulos nakisri val-
debuleba, an aanazRauros 
ziani, Tuki warmodgenili 
piri xelSekrulebaze Tanx-
mobis micemas uaryofs. 2. 
Tu warmomadgenelma ar 
icoda warmomadgenlobiTi 
uflebamosilebis naklis 
Sesaxeb, maSin igi valdebu-
lia aanazRauros mxolod 
warmomadgenelma ar icoda 
warmomadgenlobiTi ufle-
bamosilebis naklis Sesaxeb, 
maSin igi valdebulia, aa-
nazRauros mxolod is zia-
ni, romlebic miyenebul 
iqna meore mxarisaTvis imis 
Sedegad, rom es ukanaskneli 
endoba warmomadgenlobiT 
uflebamosilebas, magram 
araumetes interesis im mo-
culobisa, romelic xelSe-
krulebis samarTlebrivi 
Zalisadmi aqvs meore mxares. 
(3) warmomadgeneli ar aris 
pasuxismgebeli, Tu meore 
mxarem warmomadgenlobiTi 
uflebamosilebis naklis 
Sesaxeb icoda an unda scod-
noda. warmomadgeneli ar 
aris pasuxismgebeli, agre-
Tve, maSinac, rodesac igi 
SezRuduli qmedunariani 
iyo, garda im SemTxvevebisa, 
rodesac igi moqmedebda Ta-
visi kanonieri warmomadgen-
lis TanxmobiT. 
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Tu warmomadgeneli garigebas debs warmomadgenlobiTi 
uflebamosilebis gareSe, maSin ara marto warmodgenilis 
romelsac ar miuniWebia sxvisaTvis misi saxeliT moqmede-
bis uflebamosileba, interesebia dasacavi, aramed aseve 
mesame pirisac, romelic endoba warmomadgenlis nebis ga-
moxatvas (moCvenebiT) warmodgenili piris saxeliT. mesame 
pirisa da wamomadgenlis interesebis dacvas emsaxureba 
gsk-is 177-e da 179-e paragrafebi, romelTa mixedviTac am 
dros garigeba ar ideba arc warmodgenilsa da mesame pirs 
Soris, Sesabamisi uflebamosilebis ararsebobis gamo da 
arc warmomadgenelsa da mesame pirs Soris, radgan warmo-
madgeneli ar moqmedebs sakuTari saxeliT. Tumca man mesa-
me pirs warmouSva ndoba warmomadgenlobiTi uflebamosi-
lebiT garigebis dadebasTan dakavSirebiT da mesame piris 
survilisda mixedviT, an unda Seasrulos es garigeba, an 
unda aunazRauros ziani.  
rogorc aRvniSneT, germaniaSi da germanuli samarT-
lis ojaxis qveynebSi warmomadgenlobad ar miiCneva e. 
w. arapirdapiri warmomadgenlobis SemTxveva, rodesac 
“warmomadgeneli” jer TviTon moipovebs samarTlebriv 
poziciebs da mxolod amis Semdeg gadascems am poziciebs 
“warmodgenil” pirs. gansxvavebiT pirdapiri warmomadgen-
lisagan (gsk-is 164-e da Semdgomi paragrafebi), arapirda-
piri warmomadgeneli sakuTari saxeliT gamoxatavs saku-
Tar nebas da uSualod TviTon xdeba xelSekrulebis mxare. 
arapirdapiri warmomadgenelia, magaliTad, komisioneri, 
germaniis savaWro kodeqsis 383-e paragrafis mixedviT, – 
“piri, romelic profesiulad aris dakavebuli saqonlisa 
da fasiani qaRaldebis yidva-gayidviT sakuTari saxeliTa 
da sxvisi angariSiT.”
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kazusi: „katebis saloni“

qalbatoni lamara (l) ukve ori aTeuli welia aris “kate-
bis salonis” mflobeli, sadac is iSviaTi jiSis katebiT 
vaWrobs. TiToeuli katis gayidvisas is jer dawvrilebiT 
Seiswavlis potenciuri myidvelis pirovnebas, raTa darw-
mundes, rom mis katas axal patronTan harmoniuli da myu-
dro garemo eqneba Seqmnili mTeli darCenili cxovrebis 
manZilze. qalbatoni lamaras gansakuTrebuli siamayis sa-
gans warmoadgens “britanuli moklebewva”, romlis sufTa 
sisxlis warmomadgenlis SeZena TbilisSi mxolod masTan 
aris SesaZlebeli. vaso (v), romelsac axlaxan gardaecvala 
swored am jiSis kata, ris Semdegac misi 7 wlis qaliSvili 
oTaxidan ar gamodis, sagonebelSia Cavadrnili. icis ra, 
rom qalbatoni lamarasagan katis SeZenas gansakuTrebuli 
“Cawyoba” da mravalTviani lodini sWirdeba, gadawyvets 
xriks mimarTos. vaso daukavSirdeba qalbaton lamaras 
Tavisi megobris, qalaqSi cnobili ailurofilis, gilber-
tis (g) saxeliT da patara moklebewvas SeZenis survils 
gamoTqvams. qalbatoni lamara baton gilberts piradad 
ar icnobs (risic Zalze rcxvenia) da am SesaZleblobas Rv-
Tis saCuqrad miiCnevs. meore dRes, rodesac vaso katebis 
salonSi Seivlis, qalbatoni lamara didi mowiwebiT ga-
moegebeba, kidev erTxel gaandobs, Tu raoden bednieria, 
knuts gamocdil patrons rom abarebs, gaacnobs moklebew-
vas mokle aRwerilobas – britanuli Sinauri katis jiSia-
ni versia, mokle da msxvili sxeuliT, xaverdovani bewviTa 
da gonieri saxiT. yvelaze gavrcelebuli variantia „bri-
tanuli lurji” - molurjo-monacrisfro bewviTa da spi-
lenZisferi TvalebiT. britanuli moklebewviani erT-er-
Ti uZvelesi jiSia, maTi winaprebi, savaraudod, egvipturi 
Sinauri katebi iyvnen, romlebic pirveli saukunis ro-
maelma dampyroblebma britaneTSi waiyvanes. amis Semdeg 
vaso-gilberti knutiT xelSi saxlisaken gaemarTeba. mo-
gvianebiT qalbatoni lamara mohyveba megobrebis wreSi, 
rom gaicno batoni gilberti, romelic zustad iseTi aR-
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moCnda, rogoric warmoedgina. Tumca amaze erT-erTi me-
gobari miugebs, rom batoni gilberti ukve meore welia 
avstraliaSi imyofeba, sadac Wkuaze Secda da ZiriTadad 
katebze nadirobiTaa dakavebuli. saxtad darCenili lama-
ra mTel Rames TeTrad gaaTenebs, diliT ki muqaranarevi 
da ganwiruli xmiT iTxovs vasosagan katis ukan dabrune-
bas. aqvs Tu ara mas amis ufleba? 

amoxsna

(germanuli da qarTuli samarTlis mixedviT)

I. l-s vindikaciuri moTxovna v-s mimarT gsk-is 985-e pa-
ragrafis (ssk-is 172-e muxlis 1-li nawilis) mixedviT
l-s SeiZleba hqondes m-sagan knutis dabrunebis vidika-
ciuri moTxovnis ufleba gsk-is 985-e paragrafis (ssk-is 
172-e muxlis 1-li nawilis) mixedviT. amisaTvis l unda 
iyos (jer kidev) mesakuTre, xolo v – mflobeli mflobe-
lobis uflebis gareSe. gsk-is 90-e a paragrafis mixedviT, 
cxovelebi ar warmoadgenen nivTebs, Tumca maT mimarT ga-
moyeneba nivTebis mimarT moqmedi normebi. Sesabamisad, Se-
saZlebelia cxovelebze sakuTrebis uflebis qonac. 

1. knutze sakuTreba

knutis Tavdapirveli mesakuTre iyo l. Tumca mas SeiZle-
ba daekarga es sakuTreba misi gadacemis gziT. sakuTrebis 
gadasacemad aucilebelia SemZenTan dadebuli sanivTo 
garigeba da nivTis gadacema gsk-is 929-e paragrafis 1-li 
winadadebis (ssk-is 186-e muxlis 1-li nawilis) Sesabamisad.  
v-m da l-m miaRwies SeTanxmebas sakuTrebis gadasvlasTan 
dakavSirebiT, Tumca v warudga l-s ara sakuTari, aramed 
g-s saxeliT, ris gamoc SesaZlebelia es sanivTo garigeba 
dadebuliyo g-sa da l-s Soris. g-s l-s mimarT sakuTari 
neba ar gamouxatavs, es neba gamoxata v-m. am SemTxvevaSi 
garigebis g-sTan dasadebad aucilebelia v yofiliyo g-s 
warmomadgeneli gsk-is 164-e paragrafis 1-li da me-3 nawi-
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lebis (ssk-is 103-e da 104-e muxlebi) Sesabamisad. amisaTvis 
aucilebelia saxeze iyos warmoamdgenlobis winapirobebi:

1.1. sakuTari nebis gamoxatva
v-m gamoxata sakuTari neba.

1.2. sxvisi saxeliT

am sakuTari nebis gamoxatvisas v-s unda emoqmeda warmoma-
dgenlis saxeliT. v-m ar gaando l-s, rom is sinamdvileSi 
TviTon ar iyo g, ris gamoc is moqmedebda ara g-s saxeliT, 
aramed g-s saxels amofarebuli.
“sxvis saxels amofarebuli” nebis gamoxatvis SemTxvevebis 
gadawyveta araerTgvaria da damokidebuli imaze, Tu ro-
gor unda aReqva meore mxares moqmedi piris qceva. gada-
mwyvetia, sxvis saxels amofarebulma kontrahenti Seacdi-
na mxolod “saxelSi” Tu “vinaobaSi”. saxelsa da vinaobaSi 
Secdenas Soris unda ganvasxvaoT ganmartebis meSveobiT, 
rac damokidebulia garigebis meore mxaris Secnobad in-
teresze – mocemuli saxelis namdvil matarebelTan da-
dos garigeba. “Secdena saxelSi” gulisxmobs SemTxvevas, 
rodesac meore mxarisaTvis sulerTia, Tu visTan dadebs 
xelSekrulebas. am dros sxvis saxels amofarebuli moqme-
debac ar iwvevs garigebis meore mxaris Secdenas kontra-
hentis pirovnebasTan dakavSirebiT, radgan mas ar ainte-
resebs, Tu vin dgas mis winaSe – is mzad aris nebismier pir-
Tan dados garigeba, miuxedavad misi saxelisa, ris gamoc 
piri, romelic sxvis (an gamogonil) saxels iyenebs, debs 
sakuTar garigebas.
gansxvavebuladaa saqme im SemTxvevaSi, rodesac meore mxa-
risaTvis sul erTi ar aris, Tu visTan dadebs am garige-
bas. am dros sxvisi an gamogonili saxelis gamoyeneba war-
moadgens “Secdenas vinaobaSi”. es garigeba SeiZleba dai-
dos mxolod Sesabamisi saxelis matarebelTan, Tu saxezea 
warmomadgenlobisaTvis aucilebeli winapirobebi gsk-is 
164-e da Semdgomi paragrafebis (ssk-is 103-e da Semdgo-
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mi muxlebis) Sesabamisad, maT Soris warmomadgenlobiTi 
uflebamosileba, romlis arqonis SemTxvevaSi garigebis 
namdviloba damokidebulia warmodgenilis mowonebaze, 
gsk-is 177-e paragrafis 1-li nawili (ssk-is 111-e muxlis 
1-li nawili). 
mocemul SemTxvevaSi l-saTvi sulerTi ar iyo, Tu visTan 
dadebda garigebas, piriqiT, is yovelTvis guldasmiT ar-
Cevda Tavis kontrahentebs. misi es interesi cnobili iyo 
aseve v-saTvisac. sxvis misma saxels amofarebulma moq-
medebam gamoiwvia vinaobaSi Secdena, ris gamoc garigeba 
SeiZleba dadebuliyo mxolod am saxelis namdvil matare-
belTan – baton gilbertTan. Tumca v-s ar hqonia miniWebu-
li Sesabamisi uflebamosileba batoni gilbertisagan. v-s 
mier gamoxatuli neba pirdapir ar boWavs mas da garigebis 
dadeba g-sTan mis mowonebazea damokidebuli. mowoneba 
avstraliaSi wasuli katebze monadire g-sagan mosalod-
neli ar aris, ris gamoc masTan garigeba ar dadebula. 
imis gamo, rom l-s ar hqonda garigebis v-sTan dadebis neba, 
xolo g-sTan garigebis dadeba gamoiricxa warmomadgen-
lobiTi uflebamosilebis naklis gamo, saxeze ar gvaqvs 
namdvili sanivTo garigeba. 
l darCa nivTis mesakuTre.

2. knutze mflobelobis ufleba 

vindikaciuri moTxovnis Semdeg winapirobas warmoadgens 
mflobelobis uflebis arqona – v unda iyos nivTis mflo-
beli mflobelobis uflebis gareSe. 

2.1. v-s mflobelobis ufleba nasyidobidan

nivTis myidvels, romelsac gadaeca nivTi, magram jer 
sakuTreba ar gadascemia, aqvs mesakuTris winaSe nivTis 
flobis ufleba, mesakuTresTan dadebuli nasyidobidan 
gamomdinare. mflobelobis ufleba arsebobs maSinac, ro-
desac myidvelisaTvis nivTi ar gadauciaT da man sxvagva-
rad moipova mflobeloba.
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sakiTxavia, namdvilia Tu ara v-sa da l-s Soris dadebuli 
nasyidoba. am nasyidobis dadebisasac, iseve rogorc saniv-
To garigebis dadebisas, v moqmedebda sxvis saxels amofa-
rebuli da Seacdina l sakuTar pirovnebasTan dakavSire-
biT. rogorc zemoT aRvniSneT, l-saTvis gadamwyveti iyo 
misi kontrahentis pirovneba, ris gamoc garigebis dadeba 
mxolod baton gilbertTan iyo SesaZlebeli. baton gil-
bertTan garigeba ver daido, radgan v ar moqmedebda Sesa-
bamisi warmomadgenlobiTi uflebamosilebis safuZvelze 
da g-s garigeba ar mouwonebia. 
nasyidoba aranamdvilia da ar aniWebs v-s mflobelobis 
uflebas. 
Sedegi: l-s, rogorc mesakuTres, aqvs arauflebamosili 
mflobeli v-sagan knutis ukan moTxovnis ufleba. 

II. l-s Sesrulebis kondiqcia v-s mimarT gsk-is 812-e pa-
ragrafis 1-li nawilis 1-li winadadebis 1-li alter-
nativis (ssk-is 976-e muxlis 1-li nawilis a) punqtis) 
mixedviT

l-s SeiZleba hqondes v-sagan knutis Sesrulebis kondiq-
ciiT (gsk-is 812-e paragrafis 1-li nawilis 1-li winadade-
bis 1-li alternativa, ssk-is 976-e muxlis 1-li nawilis a) 
punqti) dabrunebis moTxovnis ufleba.
Sesrulebis kondiqciis winapirobebs warmoadgens: 1. „rai-
mes“ gadacema; 2. SesrulebiT, sxvisi qonebis gacnobiere-
buli da mizanmimarTuli SevsebiT; 3. samarTlebrivi sa-
fuZvlis gareSe. 
l-m v-s gadasca “raime” – nivTze mflobeloba savaraudo 
nasyidobis Sesrulebis mizniT, romelic SemdegSi aranamd-
vili aRmoCnda rogorc garigeba, romelic v-m dado sxvis 
saxels amofarebulma Sesabamisi uflebamosilebis gareSe 
da romelic saxelis namdvilma matarebelma ar moiwona. v 
gamdidrda SesrulebiT da es Sesruleba iyo usafuZvlo. 
Sedegi: l-s SeuZlia v-sagan nivTi moiTxovos Sesrulebis 
kondiqciiT.
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warmomadgenloba Common Law-s mixedviT

warmomadgenlobas garigebebSi zommon law-s tradicia-
Si germanuli samarTlisagan srulebiT gansxvavebuli 
struqtura aqvs. Common law ar asxvavebs pirdapir da ara-
pirdapir warmomadgenlobebs da mTavari aqcents akeTebs 
dafarul (undisclosed) da gacxadebul (disclosed) warmomad-
genlobebs (agency) Soris gamijvnaze. Sualedur formas 
warmoadgens warmomadgenloba, romlis drosac principa-
li araidentificirebulia – unidentified principal. am Zireuli 
gansxvavebis gamo germanuli da anglo-amerikuli samar-
Tali identuri SemTxvevebis gadawyvetisas SesaZloa sru-
lebiT gansxvavebul Sedegamde mivides. magaliTad, germa-
niaSi sakomisio momsaxurebis xelSekrulebaze, romelic 
arapirdapiri warmomadgenlobis SemTxvevas warmoadgens, 
ar vrceldeba gsk-is 164-e da Semdgomi paragrafebi, ris 
gamoc komisionerTan dadebuli xelSekrulebidan Seu-
Zlebelia pirdapir komisioneris ukan mdgomma komitentma 
agos pasuxi. germaneli da qarTveli iuristisaTvis, rome-
lic warmomadgenlobis cnebis qveS mxolod pirdapir war-
momadgenlobas moiazrebs erTi SexedviT sakmaod rTulia 
anglo-amerikuli samarTlis midgomis aRqma, romelic am 
SemTxvevaSi gansxvavebul Sedegamde midis, rac mas Sedare-
biT-samarTlebriv WrilSi mimoxilvisaTvis gansakuTre-
bulad mimzidvels xdis. 
amerikuli samoqalaqo samarTali ar aris kodificire-
buli da, Sesabamisad, ar arsebobs saerTo kanonmdebloba 
yvela StatisaTvis. TiToeul StatSi moqmedebs uSualod 
am Statis kanonebis (statutes) garda Statis sasamarTloebis 
mboWavi gadawyvetilebebis (binding precedents) safuZvel-
ze Camoyalibebuli kazuisturi samarTali (common law). 
calkeuli Statebis samarTals, ra Tqma unda, bevri saer-
To aqvs erTmaneTTan. garda imisa, rom saerTo saTaves 
inglisuri samarTlidan iReben, saerTo aqvT aseve iuri-
diuli ganaTlebis sistema. mTeli rigi precedentebis mo-
qmedeba ar Semoifargleba mxolod erTi Statis masStabiT 
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(persuasive precedents). miuxedavad amisa, Statebis kompeten-
cia mis farglebSi moqmedi samoqalaqo samarTlisaTvis 
Seicavs safrTxes misi gansxvavebulad ganviTarebisa, ris 
gamoc 1923 wels daarsebuli kerZo organizacia – amerikis 
samarTlis sazogadoeba (American Law Institute), miznad isa-
xavs sxvadasxva Statebis sasamarTloebis gadawyvetile-
bebSi gabneuli principebis sistematizirebas da dargebis 
mixedviT erTiani saxiT gamocemas. am tipis dargobrivi 
krebuli (Restatement) moqmedebs aseve warmomadgenlobis 
samarTlisaTvis. gansxvavebiT kanonisagan, am krebulebs 
ar aqvT pirdapiri mboWavi Zala, Tumca asaxaven preceden-
tul sasamarTlo praqtikas da, amgvarad, amerikis SeerTe-
bul StatebSi moqmed normebs.

Restatement of the Law, Second, Agency 3 d (2006) 

§ 1.01 Rest. 3rd agentis gan-
sazRvreba agentura aris 
ndobaze damyarebuli ur-
TierToba. es urTierToba 
warmoiSveba maSin, rodes-
ac erTi piri (principa-
li) ucxadebs meore pirs 
(agents), rom mas SeuZlia 
imoqmedos principalis in-
teresebesis Sesabamisad 
da misi miTiTebebis safuZ-
velze, razec agenti gamo-
Tqvams Tanxmobas, an sxva-
gvarad adasturebs Tavis 
mzadyofnas.

§ 1.04 (2) Rest. 3rd gacxade-
buli, dafaruli da arai-
dentificirebuli prin-
cipali gacxadebuli prin-
cipali. principali aris 
gacxadebuli, Tu agentisa 
da mesame pirs Soris ur-
TierTobisas mesame pirma 
icis, rom agenti moqmedebs 
principalisaTvis da mis-
Tvis cnobilia principa-
lis pirovneba. 
dafaruli principali. 
principali aris dafaru-
li, Tu agentisa da mesame 
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pirs Soris urTierTobisas 
mesame pirma ar icis, rom 
agenti moqmedebs principa-
lisaTvis. ..... 

§ 6.01 Rest. 3rd gacxadebuli 
principalis agenti

Tu agenti namdvili an mo-
CvenebiTi uflebamosile-
bis safuZvelze debs xel-
Sekrulebas gacxadebuli 
principalisaTvis, princi-
pali da mesame piri arian 
xelSekrulebis mxareebi; 
da  agenti ar xdeba xelSe-
krulebis mxare, Tu amas ar 
iTvaliswinebs agentsa da 
mesame pirs Soris SeTanxme-
ba.

§ 6.03 Rest. 3rd dafaruli 
principalis agenti

Tu agenti namdvili ufle-
bamosilebis safuZvelze 
debs xelSekrulebas dafa-
ruli principalisaTvis:
principali da mesame piri 
arian xelSekrulebis mxa-
reebi, Tu es xelSekrule-
biT ar aris gamoricxuli; 
agenti da mesame piri arian 
xelSekrulebis mxareebi; 
Tu principali xdeba xel-
Sekrulebis mxare, is sar-
geblobs imave ufleba-mo-
valeobebiT, riTac mesame 

piri da maT aqvT erTma-
neTis mimarT Sesagebe-
li, rogorc es eqnebo-
daT principals piradad 
rom daedo xelSekrule-
ba 6.05-6.09 paragrafebis 
Sesabamisad.

§ 2.02 Rest. 3rd namdvili 
uflebamosilebis miza-
ni

agents aqvs uflebamo-
sileba imoqmedos prin-
cipalis gacxadebuli 
an nagulisxmevi nebis 
safuZvelze. mas aqvs 
uflebamosileba gana-
xorcielos principalis 
miznebis miRwevisaTvis 
yvela aucilebeli da 
damatebiTi moqmede-
ba ise, rogorc agents 
esmis principalis ga-
cxadebuli neba da miz-
nebi, rodesac agenti 
gansazRvravs Tu rogor 
imoqmedos. 

§6.07 Rest. 3rd namdvili 
uflebamosilebis mizani

(1) principalis mier 
sakuTari agentisaTvis 
fulis gadaxda an anga-
riSis dafarva mxolod 
maSin aTavisuflebs 
principals mesame piris 
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amerikuli samarTali, rogorc es Restatement-idan naTlad 
ikiTxeba, ar asxvavebs pirdapir da arapirdapir warmoma-
dgenlobebs. gadamwyveti ar aris, moqmedebs agenti sxvi-
si Tu mxolod sakuTari saxeliT. gadamwyvetia, Tu visi 
angariSiT moqmedebs is da vis aqvs ekonomikuri interesi 
garigebis dadebasTan dakavSirebiT. Tu es interesi aqvs 
mxolod agentis ukan mdgom principals, maSin mniSvneloba 
ar aqvs, moqmedebda Tu ara agenti misi saxeliT, radgan am 
dros (orive SemTxvevaSi) saxezea warmomadgenloba (§ 1.01 
Rest. 3rd). marTalia, amerikuli samarTali asxvavebs dafa-
ruli da gacxadebuli principalis saxeliT moqmedebas (§ 
1.04 (2) Rest. 3rd), Tumca es gansxvaveba, Cveulebriv, aranair 
rols ar TamaSobs xelSekrulebis meore mxaris sapiris-
piro moTxovnisaTvis: Tu agenti moqmedebda im authority-s 
(uflebamosilebis) farglebSi, romelic mas principal-
ma mianiWa, an romelic moCvenebiTad gamomdinareobs misi 
moqmedebebidan, orive SemTxvevaSi xelSekrulebis mxare 
xdeba principali. gacxadebuli agenturis dros princi-
pali xdeba mesame pirTan dadebuli xelSekrulebis mxare 
(§ 6.01 (1) Rest. 3rd). principali xdeba xelSekrulebis mxare 
dafaruli agenturis SemTxvevaSic, Tu es ar aris gamori-
cxuli mesame pirTan dadebuli xelSekrulebiT (§ 6.03 (1) 
Rest. 3rd). 

mimarT sakuTari valde-
bulebisagan, romelTa-
nac agentma dado xel-
Sekruleba principalis 
brZanebiT, Tu amis goni-
vrul safuZvels iZleva 
mesame piris miTiTeba da 
ara mxolod agentis gan-
cxadeba, rom man gaaswora 
angariSi mesame pirTan.
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kazusi: `veSapiZis magidebi7~

batoni zurab veSapiZe (z. v.) sTxovs Tavis Zvel nacnob komi-
sioners (k) SeiZinos misi saadvokato biurosaTvis 10 cali 
saweri magida Sesabamisi gasamrjelos sanacvlod. k-m magi-
debi unda SeiZinos sakuTari saxeliTa da z. v.-is fuliT. k 
ukavSirdeba Tavis nacnob avejis gamyidvel g-s, romelTa-
nac, rogorc komisioners, aqvs didi xnis urTierToba da 
iZens misgan am sawer magidebs 2000 larad. g-s, SeTanxmebi-
samebr, miaqvs magidebi pirdapir z. v.-sTan. mogvinebiT k-s 
ewyeba finansuri problemebi da misgan safasuris miRebis 
amao mcdelobebis Semdeg g pirdapir z. v.-sagan iTxovs ku-
Tvnil fuls. amaze gvarianad gaRizianebuli z. v. pasuxobs, 
rom mas g-sTan aranairi saqme ar aqvs, urCevnia daiviwyos z. 
v.-s telefonis nomeri da, saerTodac, man ukve gadauxada 
k-s kuTvnili 2500 lari. is faqti, rom k-m am TanxiT Tavi-
si sabanko krediti dafara, mis problemas ar warmoadgens. 
gawbilebul g-s ainteresebs, SeuZlia Tu ara mas am garige-
bidan raime sargeblis naxva.

7 kazusi da misi amoxsna nawilobriv gadmoRebulia: COESTER-WALTJEN/MÄSCH, 
Übungen in internationalem Privatrecht und Rechtsvergleichung, 286.	
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a. amoxsna germanuli da qarTuli samarTlis mixedviT:
 
germaniis savaWro kodeqsi

g-s moTxovnebi z. v.-s mimarT:

I. nasyidobis fasis moTxovna gsk-is 433-e paragrafis me-2 
nawilis (ssk-is 477-e muxlis me-2 nawilis) Sesabamisad

g-s SeiZleba hqondes z. v.-s mimarT nasyidobis fasis, 2000 
laris, moTxovnis ufleba nasyidobis xelSekrulebidan, 
ris winapirobasac warmoadgens nasyidobis xelSekrule-
bis dadeba g-sa da z. v.-s Soris. g-sa da z. v.-s Soris pir-
dapiri kontaqti ar Semdgara, Sesabamisad, g mxolod ma-
Sin moaxerxebda daedo uSualod z. v.-sTan garigeba, Tu k 
imoqmedebda rogorc g-s warmomadgeneli gsk-is 164-e da 
Semdgomi paragrafebis (ssk-is 103-e da Semdgomi muxlebis) 
mixedviT. amisaTvis aucilebelia, rom k-s emoqmeda gacxa-
debulad – z. v.-s saxeliT, rac komisioneris mier dadebu-
li garigebisas saxeze ar aris. komisioneri debs garigebas 
sakuTari saxeliT. marTalia, is moqmedebs sxvisi angari-
SiT, magram es ar cvlis im faqts, rom is debs sakuTar gari-
gebas da mxolod TviTon aris valdebuli am garigebidan8. 
g-s ar aqvs pirdapiri saxelSekrulebo moTxovna komisio-
neris ukan mdgomi z. v.-s mimarT, miuxedavad imisa, rom g-s 
mier pirdapiri SesrulebiT swored am ukanasknelma miiRo 
garigebidan ekonomikuri sargebeli.  

8 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 296.

§383. komisioneri aris 
piri, romelic profe-
siulad aris dakavebuli 
saqonlisa da fasiani qa-
Raldebis yidva-gayidviT 
sakuTari saxeliTa da sx-
visi angariSiT.
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II. moTxovna davalebis gareSe sxvisi saqmeebis Sesrule-
bidan gsk-is 677-e, 683-e da 670-e paragrafebis (ssk-is 969-
e da 973-e muxlebis) Sesabamisad

g-s, rogorc Semsrulebels, SeiZleba hqondes z. v.-sagan, 
rogorc mepatronisagan, gsk-is 677-e, 683-e da 670-e pa-
ragrafebis (ssk-is 969-e da 973-e muxlebis) Sesabamisad, 
gaweuli danaxarjebis anazRaurebis moTxovnis ufleba, 
Tu saxezea sxvisi saqmeebis namdvili da marTebuli Sesru-
leba. 
am moTxovnis pirvel winapirobas warmoadgens sxvi-
si (anu z. v.-s) saqmis Sesruleba. saqmis Sesrulebis qveS 
moiazreba igive saqmianoba, rac davalebis xelSekrule-
bis SemTxvevaSi, gsk-is 662-e paragrafi (ssk-is 709-e mu-
xli). saqmianoba unda iyos Tavisi SinaarsiT mepatronis 
saqme, misi Sesasrulebeli, romelic man sxvas gadaakis-
ra. mocemul SemTxvevaSi g-m gadasca z. v.-s sakuTreba da 
mflobeloba magidebze. sakuTrebisa da mflobelobis 
mopoveba mepatronisaTvis SeuZlebelia (Tu sakuTre-
bis keTilsindisier mopovebas ar gaviTvaliswinebT) me-
sakuTris daxmarebis gareSe da, Sesabamisad, ar warmoad-
gens saqmes, romelic mas TviTon unda Seesrulebina9 

. magidebis miwodebiT g-s ar Seusrulebia sxvisi saqme, ris 
gamoc gamoiricxeba danaxarjebis anazRaurebis moTxovna 
gsk-is 677-e, 683-e da 670-e paragrafebis (ssk-is 969-e da 
973-e muxlebis) Sesabamisad.  

III. moTxovna gsk-is 812-e paragrafis 1-li nawilis 1-li 
winadadebis me-2 anlternativis (ssk-is 982-e muxlis 
1-li nawilis) Sesabamisad – xelyofis kondiqcia

g-s SeiZleba hqondes z. v.-s mimarT xelyofis kondiqciiT, 
gsk-is 812-e paragrafis 1-li nawilis 1-li winadadebis me-2 
anlternativis (ssk-is 982-e muxlis 1-li nawilis) Sesabami-
sad nivTze sakuTrebisa da mflobelobis ukan moTxovnis 

9 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 296.
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ufleba. mocemuli moTxovnis winapirobas warmoadgens 
mimRebis gamdidreba, romelic moxda usafuZvlod. Tumca 
xelyofis kondiqcia yovelTvis gamoiricxeba, rodesac 
mimRebs aqvs Sesrulebis kondiqcia – xelyofis kondiqcia 
subsidiarulia Sesrulebis kondiqciasTan mimarTebaSi 
(„is rac miRebulia SesrulebiT, ver iqneba miRebuli xel-
yofiT“). mocemul SemTxvevaSi z. v.-saTvis magidebis miwo-
debiT g asrulebda Tavis valdebulebas k-s winaSe. g-sa da 
k-s Soris arsebuli Sesrulebis urTierToba gamoricxavs, 
arapirdapiri warmomadgenlobis SemTxvevebSi, arapirda-
piri warmomadgenlis ukan mdgomi mepatronis winaaRmdeg 
xelyofis kondiqciis wardgenis SesaZleblobas.

IV. deliqturi moTxovna gsk-is 823-e paragrafis 1-li da 
me-2 nawilis (ssk-is 992-e muxlis) Sesabamisad 

g-s SeiZleba hqondes z. v.-s mimarT deliqturi moTxovnis 
ufleba zianis anazRaurebasTan dakavSirebiT. Tumca ger-
manul samarTalSi gsk-is 823-e muxlis 1-li nawilis ga-
moyenebis winapirobas warmoadgens absoluturi sikeTis 
dazianeba, rac mocemul SemTxvevaSi ar momxdara. g-m Ta-
vad gadasca z. v.-s sakuTreba da mflobeloba mis magide-
bze. marTalia, gansxvavebiT gsk-is 823-e muxlis 1-li nawi-
lisagan, misi me-2 nawili moicavs aseve qonebrivi zianis 
anazRaurebasac, Tumca am danawesiT gaTvaliswinebuli 
e. w. damcavi kanonis darRveva saxeze ar gvaqvs, ris gamoc 
orive deliqturi moTxovna gamoiricxeba.

germanuli danawesisagan gansxvavebiT, zianis 
anazRaurebis deliqturi danawesi saqarTveloSi 
Camoyalibebulia ara konkretuli, aramed gene-
raluri daTqmis formiT da moicavs ara mxolod 
absoluturi sikeTis dazianebis Sedegad damdgar 
zians, aramed aseve qonebriv ziansac. Tumca g-s qo-
nebrivi ziani – man k-s gadasca magidebze sakuTreba 
da mflobeloba da k-s gadaxdisuunarobis gamo ver 
iRebs dapirebul fass – unda yofiliyo gamowveuli 
z. v.-s marTlsawinaaRmdego qmedebiT, rac mocemul 
SemTxvevaSi ar aris saxeze.
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moTxovnebi k-s winaaRmdeg:
I. moTxovna gsk-is 433-e paragrafis me-2 nawilis (ssk-is 
477-e muxlis me-2 nawilis) Sesabamisad

k-m dado z. v.-sTan xelSekruleba sakuTari saxeliT da 
valdebulia gadauxados mas nasyidobis fasi.

II. z. v.-s mimarT xarjebis anazRaurebis moTxovnis daT-
mobis moTxovna

g-s SeiZleba hqondes z. v.-s mimarT moTxovnis ufleba 
im moTxovnebis daTmobasTan dakavSirebiT, romelic k-s 
aqvs z. v.-s mimarT. sakomisio momsaxurebis xelSekruleba 
(germaniis savaWro kodeqsis 383-e da Semdgomi paragra-
febi) warmoadgens e. w. “sxvisi saqmeebis gaZRolis” xelSe-
krulebis erT-erT nairsaxeobas. xelSekrulebas, romlis 
drosac mepatrone sakuTar saqmes sxvas gadaakisrebs10 

. am xelSekrulebis mimarT gamoiyeneba gsk-is 675-e para-
grafi, romelic davalebis xelSekrulebis danawesebze 
miuTiTebs, maT Soris – gsk-is 670-e paragrafze (ssk-is 
717-e muxlis 1-li da me-3 nawili), romlis mixedviTac 
damvalebelma davalebul pirs unda aunazRauros gaweu-
li danaxarjebi. Tu danaxarjebi mdgomareobs mesame pi-
ris winaSe valdebulebis kisrebaSi, maSin komisioners 
SeuZlia komitentisagan gsk-is 257-e paragrafis mixed-
viT moiTxovos am danaxarjebisagan gaTavisufleba11 

. fuladi valdebulebis dros komitentma unda dafaros es 
vali pirdapir komisioneris kreditoris winaSe. 
SesaZlebelia am (gsk-is 257-e paragrafidan gamomdinare) 
valdebulebisagan gaTavisuflebis moTxovnis uflebis 
daTmoba aseve uSualod kreditorisaTvis (da ara mesa-
me pirTaTvis). Tumca ar arsebobs Sesabamisi safuZveli, 
romliTac k kreditor g-s mosTxovda am moTxovnis ufle-

10 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 298.
11 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 298.
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bis daTmobas. garda amasa, mocemul SemTxvevaSi xarjebisa-
gan gaTavisuflebis moTxovnis ufleba ukve aRarc arseb-
obs misi Sesrulebis gamo – z. v.-m k-s gadauxada 2500 lari, 
romelic komitentis kuTvnili proviziis garda moicavda 
aseve g-sTan dadebuli nasyidobis xarjebs.  
germanul samarTalSi kreditori, romelic debs garige-
bas sakuTari saxeliT moqmed komisonerTan, kisrulobs 
risks, rom misi kontrahenti ver Seasrulebs Tavis valde-
bulebas da mas ar eqneba saSuleba pasuxi mosTxovos komi-
sioneris ukan mdgom komitents12.
Sedegi: g-s aqvs mxolod misi uSualo kontrahenti k-s mi-
marT nasyidobis fasis moTxovnis ufleba, Tumca es mo-
Txovna misTvis usargebloa, radgan k gadaxdisuunaroa. 

b. amoxsna amerikuli samarTlis mixedviT:

I. saxelSekrulebo moTxovnis ufleba z. v.-s winaaRmdeg

1. moTxovnis ufleba warmodgenili piris mimarT arapir-
dapiri warmomadgenlobisas 
§ 6.03 (1) Rest. 3rd Agency-is mixedviT, principali xdeba mesame 
pirTan dadebuli xelSekrulebis mxare dafaruli agentu-
ris SemTxvevaSic, Tu es ar aris gamoricxuli mesame pir-
Tan dadebuli xelSekrulebiT. g-sa da k-s Soris dadebuli 
xelSekrulebiT es gamoricxuli ar aris. Sesabamisad, z. v. 
gaxdeboda xelSekrulebis mxare, miuxedavad imisa, gaacxa-
debda Tu ara k im faqts, rom is sxvisTvis moqmedebda. z. v.-
sa da g-s Soris garigebis dadebisaTvis aucilebelia, rom 
k-s emoqmeda misi warmomadgenlobiTi uflebamosilebis 
farglebSi. 

2. agentis warmomadgenlobiTi uflebamosileba (authority)  
z. v.-m daavala k-s SeeZina misTvis 10 cali magida. am davale-
bis namdviloba eWvs ar iwvevs da am davalebidan agents war-

12 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 299.
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moeSveba uflebamosileba ganaxorcielos mis Sesasrule-
blad aucilebeli yvela moqmedeba (§ 2.02 (1) Rest. 3rd Agency). 
magidebiT movaWre g-sTan dadebuli xelSekruleba swored 
am tipis moqmedebaa. 10 cali magidis SesyidviT k moqmedebda 
misTvis miniWebuli uflebamosilebis farglebSi. kazusi-
dan ar gamomdinareobs, rom SeTanxmebuli fasi SesaZlebe-
lia aRematebodes davalebiT gaTvaliswinebul maqsimalur 
zRvars, rac calsaxaa im faqtidanac, rom z. v.-m es Tanxa 
yovelgvari yoymanis gareSe gadauxada k-s kuTvnil provi-
ziasTan erTad. amgvarad, g-sTan nasyidobis dadebisas k mo-
qmedebda Sesabamisi uflebamosilebiT13.
g-s aqvs z. v.-s mimarT nasyidobis fasis – 2000 laris – mo-
Txovnis ufleba.

3. z. v.-s mier misi agentisaTvis gadaxda 
sakiTxavia, aqvs Tu ara g-s z. v.-sagan nasyidobis fasis 
moTxovnis ufleba mas Semdeg, rac z. v.-m ukve gadasca es 
Tanxa k-s – dapirebuli proviziis garda z. v.-m k-s gadauxa-
da aseve 2000 lari, romelic mas unda gamoyenebina g-sTan 
dadebuli xelSekrulebis Sesasruleblad. am SemTxvevas 
awesrigebs § 6.07 (1) Rest. 3rd Agency. aqac gadamwyvetia, war-
momadgenloba gacxadebuli iyo Tu dafaruli. rogorc ga-
cxadebuli, ise dafaruli warmomadgenlobisas principa-
li mxolod maSin gaTavisufldeba Tavisi valdebulebisa-
gan agentisaTvis gadaxdiT, Tu mesame piri (xelSekrulebis 
meore mxare) miscems mas sababs varaudisaTvis, rom agentma 
ukve dafara nakisri valdebuleba14. 
mocemul SemTxvevaSi g-s z. v.-saTvis am varaudis safuZve-
li ar miucia, ris gamoc is inarCunebs misgan nasyidobis 
fasis moTxovnis uflebas.

II. saxelSekrulebo moTxovnis ufleba k-s winaaRmdeg 

13 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 300.
14 COESTER-WALTJEN/MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergle-
ichung, 301.
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g-s SesaZlebelia hqondes z. v.-s garda aseve k-sganac nasyi-
dobis fasis moTxovnis ufleba.
agentis pasuxismgeblobisas gadamwyveti mniSvneloba eni-
Weba – gacxadebuli iyo Tu ara warmomadgenloba. gacxa-
debuli warmomadgenlobisas xelSekrulebis mxare xdeba 
mxolod principali. gamonakliss warmoadgens SemTxveva, 
rodesac agenti da mesame piri SeaTanxmeben, rom aseve agen-
tic unda gaxdes xelSekrulebis mxare (§ 6.03 (1) da (2) Rest. 
3rd Agency). dafaruli agenturis SemTxvevaSi mesame pirs 
aqvs saxelSekrulebo moTxovnis ufleba rogorc princi-
palis (§ 6.03 (1) Rest. 3rd Agency), ise agentis mimarT (§ 6.03 (2) 
Rest. 3rd Agency).
mocemul SemTxvevaSi k-sagan fasis moTxovnis sakiTxis 
gadasawyvetad mniSvnelovania, gacxadebuli warmomad-
genloba iyo saxeze, Tu dafaruli – Secnobadi iyo Tu ara 
g-saTvis is faqti, rom k moqmedebda z. v.-s xarjiT, anu 
misi davalebiT. gacxadebuli warmomadgenlobisaTvis au-
cilebeli ar aris, rom agenti moqmedebdes principalis 
saxeliT. g-saTvis cnobili iyo, rom k profesiulad iyo 
dakavebuli sakomisio momsaxurebiT da garigebis dade-
bisas, Cveulebriv, moqmedebda sxvis interesebSi. aseve z. 
v.-saTvis moqmedebis ganzraxva gacxadda im faqtidanac, 
rom k-m g-s daavala magidebis miwodeba pirdapir z. v.-sa-
Tvis. mocemul SemTxvevaSi saxeze gvaqvs gacxadebuli 
warmomadgenloba da radgan k-sa da g-s ar SeuTanxmebiaT, 
rom k-c gaxdeboda garigebis mxare, g-s ar aqvs k-s mimarT 
saxelSekrulebo moTxovnis ufleba.  
Sedegi: g-s aqvs mxolod principali z. v.-s mimarT nasyido-
bis fasis moTxovnis ufleba. 
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kazusi: `dakarguli magidebi15~

batoni zurab veSapiZe (z. v.) sTxovs Tavis Zvel nacnob komi-
sioner k-s SeiZinos misi saadvokato biurosaTvis 10 cali 
saweri magida Sesabamisi gasamrjelos sanacvlod. k-m ma-
gidebi unda SeiZinos sakuTari saxeliTa da z. v.-s fuliT. 
k ukavSirdeba Tavis nacnob avejis gamyidvel g-s, romel-
Tanac, rogorc komisioners, aqvs didi xnis urTierToba 
da SeiZens misgan 10 cal sawer magidas 2000 larad. k safa-
surs ixdis xelSekrulebis dadebisTanave maSin, rodesac 
magidebi z. v.-s mogvianebiT unda miawodon. amasobaSi k-s 
eqmneba finansuri problemebi da is dauTmobs moTxovnis 
uflebas magidebis miwodebasTan dakavSirebiT Tavis meva-
le m-s. aseTi Tavxedobis gamo gacofebulia batoni zurab 
veSapiZe, romelmac ukve gadauricxa kuTvnili 2500 lari 
k-s. mas yvelaze aRmaSfoTeblad miaCnia is faqti, rom m-m, 
romelic mis firmaSi dasaqmebuli iuristis biZaa, SesaniS-
navad icoda Tu visTvis iyo es magidebi gankuTvnili. ba-
ton veSapiZes ainteresebs, Tu risi gakeTeba SeuZlia magi-
debis dasabruneblad.

15 kazusi da misi amoxsna nawilobriv gadmoRebulia – COESTER-WALTJEN/
MÄSCH, Übungen in internationalem Privatrecht und Rechtsvergleichung, 286.
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15 kazusi da misi amoxsna nawilobriv gadmoRebulia – COESTER-WALTJEN/MÄSCH, Übungen in 
internationalem Privatrecht und Rechtsvergleichung, 286. 
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kazusi: “veSapiZis magidebi7” 
batoni zurab veSapiZe (z. v.) sTxovs Tavis Zvel nacnob komisioners (k) SeiZinos 

misi saadvokato biurosaTvis 10 cali saweri magida Sesabamisi gasamrjelos 

sanacvlod. k-m magidebi unda SeiZinos sakuTari saxeliTa da z. v.-is fuliT. k 

ukavSirdeba Tavis nacnob avejis gamyidvel g-s, romelTanac, rogorc komisioners, 

aqvs didi xnis urTierToba da iZens misgan am sawer magidebs 2000 larad. g-s, 

SeTanxmebisamebr, miaqvs magidebi pirdapir z. v.-sTan. mogvinebiT k-s ewyeba finansuri 

problemebi da misgan safasuris miRebis amao mcdelobebis Semdeg g pirdapir z. v.-
sagan iTxovs kuTvnil fuls. amaze gvarianad gaRizianebuli z. v. pasuxobs, rom mas 

g-sTan aranairi saqme ar aqvs, urCevnia daiviwyos z. v.-s telefonis nomeri da, 

saerTodac, man ukve gadauxada k-s kuTvnili 2500 lari. is faqti, rom k-m am TanxiT 

Tavisi sabanko krediti dafara, mis problemas ar warmoadgens. gawbilebul g-s 

ainteresebs, SeuZlia Tu ara mas am garigebidan raime sargeblis naxva. 
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7 kazusi da misi amoxsna nawilobriv gadmoRebulia: COESTER-WALTJEN/MÄSCH, Übungen in internationalem 
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a. amoxsna germanuli da qarTuli samarTlis mixedviT:

germaniis savaWro  
kodeqsi

§ 384. ... (2) [komisionerma] 
komitents dauyovnebliv 
unda Seatyobinos komi-
siis SesrulebasTan daka-
vSirebiT; is valdebu-
lia komitents Caabaros 
angariSi da gadasces is, 
rac miiRo misi saqmeebis 
gaZRolis Sedegad.

§ 392. (1) moTxovnis ufle-
ba komisioneris mier da-
debuli xelSekrulebi-
dan komitents warmoeSve-
ba mxolod komisioneris 
mier daTmobis Semdeg. 
(2) moTxovnebi, miuxeda-
vad maTi daTmobisa, ko-
misonersa da komitents 
Soris urTierTobaSi da 
aseve komisionersa da mis 
kreditorebs Soris ur-
TierTobaSi, iTvleba ko-
mitentis kuTvnilebad.
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I. z. v.-s sakuTari moTxovnis ufleba g-s mimarT gsk-is 
433-e paragrafis 1-li nawilis (ssk-is 477-e muxlis 1-li 
nawili) Sesabamisad

imisaTvis, rom z. v.-s hqondes g-sagan magidebis miwodebis 
sakuTari saxelSekrulebo moTxovnis ufleba, aucilebe-
lia, rom is gamxdariyo g-sTan dadebuli xelSekrulebis 
mxare. Tumca germanul (da qarTul) samarTalSi, gansxva-
vebiT anglo-amerikulisagan, mxolod komisioneri xdeba 
mesame pirTan dadebuli xelSekrulebis mxare. komitenti 
mesame piris mimarT pirdapir saxelSekrulebo moTxovnas 
moipovebs mxolod misi daTmobis Semdeg germaniis savaWro 
kodeqsis 392-e paragrafis 1-li nawilis Sesabamisad.

II. z. v.-s daTmobili moTxovnis ufleba g-s mimarT gsk-is 
433-e paragrafis 1-li nawilisa da 398-e paragrafis (ssk-
is 477-e muxlis 1-li nawilisa da 199-e muxlis me-2 nawi-
lis) Sesabamisad   

1. moTxovnis daTmobis moTxovnis ufleba
z. v.-s SeiZleba warmoeSvas g-s mimarT pirdapiri saxelSe-
krulebo moTxovnis ufleba, mas Semdeg, rac k mas am mo-
Txovnas dauTmobs. z. v.-s SeuZlia iZulebiT ganaxorcie-
los am moTxovnis uflebis daTmoba, radgan komisioners 
aqvs valdebuleba, germaniis savaWro kodeqsis 384-e para-
grafis me-2 nawilis Sesabamisad, gadasces komitents yve-
laferi, rasac is miiRebs misi saqmeebis gaZRolis Sedegad. 
es valdebuleba moicavs aseve am saqmeebis gaZRolis far-
glebSi dadebuli garigebebidan mopovebuli moTxovnis 
uflebebasac.  
2. moTxovnis daTmobis SeuZlebloba
k-s mier z. v.-saTvis moTxovnis daTmoba SeuZlebeli iqne-
boda, Tu k ukve dauTmobda am moTxovnas m-s da es daTmoba 
iqneboda namdvili. cesiis winapirobas gsk-is 398-e da Sem-
dgomi paragrafebis (ssk-is 199-e da Semdgomi muxlebis) 
Sesabamisad warmoadgens cedentis gankargvis uflebamo-
sileba, romelic aRar aris saxeze mas Semdeg, rac cedent-
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ma erTxel ukve dauTmo moTxovna sxva pirs. g-m moTxovna 
erTxel ukve dauTmo m-s, Tumca, germaniis savaWro kodeq-
sis 392-e paragrafis me-2 nawilis Sesabamisad, moTxovnebi 
(romlebic warmoiSveba sxvisi saqmis gaZRolis farglebSi 
dadebuli garigebidan), miuxedavad maTi daTmobisa, ko-
misionersa da komitents Soris urTierTobaSi da aseve 
komisionersa da mis kreditorebs Soris urTierTobaSi, 
iTvleba (jer kidev) komitentis kuTvnilebad. es daTmoba 
aris fardobiTad aranamdvili komitentis mimarT, radgan 
k am moTxovnis daTmobisas moqmedebda rogorc araufle-
bamosili. 

marTalia, m-m ar icoda imis Sesaxeb, rom g mas sxvis-
Tvis “gankuTvnil” moTxovnis uflebas uTmobda, 
Tumca misi codna-arcodna aranair rols ar Tama-
Sobs. moTxovnis arauflebamosili pirisagan keTi-
lsindisierad mopoveba, Cveulebriv, SeuZlebelia 
(ar arsebobs specialuri danawesi moTxovnis keTi-
lsindisieri mopovebisaTvis), radgan ar arsebobs 
is moCvenebiTi xelmosaWidi (Rechtsscheinträger), ro-
melsac daemyareboda SemZenis ndoba. gamonakliss 
warmoadgens SemTxveva, rodesac es xelmosaWidi 
arsebobs, magaliTad, samkvidro mowmobis saxiT 
(gsk-is 2366-e paragrafi), fasiani qaRaldisa an Ta-
masuqis saxiT gsk-is 405-e paragrafis mixedviT.  

moTxovna miiCneva z. v.-sTan mimarTebaSi jer kidev k-s ku-
Tvnilebad da z. v.-s SeuZlia moiTxovos misi daTmoba.
Sedegi: z. v.-s aqvs k-sagan g-s mimarT magidebis miwodebis 
moTxovnis daTmobis moTxovnis ufleba.
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b. amoxsna amerikuli samarTlis mixedviT:

Restatement of the Law, Second, Agency 2 d (1958) 

§307 A Rest. 2nd xelSekru-
lebis TviTneburi daTmo-
ba agentis mier 
Tu agenti Tmobs xelSe-
krulebas, romlis daTmo-
bac SesaZlebelia da ro-
melic man dado dafaruli 
principalisaTvis im piris 
sasargeblod, vinc ixdis 
Rirebulebas da ar icis 
principalis sapirispiro 
interesebis Sesaxeb, maSin 
cesioneri xdeba xelSe-
krulebis mxare.

§301 Rest. 2nd moTxovnis 
uflebis TviTneburi 
daTmoba agentis mier [ga-
cxadebuli principali]
Tu dokumenti, romelic 
adasturebs xelSekru-
lebis dadebas, romelic 
agentma dado principalis 
interesebSi, aris imgvari, 
rom principals SeuZlia 
dauSvas, rom mesame pirebs 
SeuZliaT hqondeT ndoba 
imasTan dakavSirebiT, rom 
agenti aris xelSekrule-
bis mxare an uflebamosi-
li, gankargos am xelSekru-
lebiT miniWebuli ufle-
bebi da Tu agents aqvs 
uflebamosileba SeboWos 
principali am formiT da-
debuli xelSekrulebiT, 
maSin principali kargavs 
moTxovnis uflebas xelSe-
krulebis meore mxaris mi-
marT, Tu agenti TviTnebu-
rad uTmobs am saxelSekru-
lebo moTxovnis uflebas 
keTilsindisier myidvels. 
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I. z. v.-s sakuTari saxelSekrulebo moTxovnis ufleba 
g-s mimarT

amerikul samarTalSi, rogorc ukve aRvniSneT, principa-
li xdeba misi agentis mier dadebuli xelSekrulebis mxare 
da pasuxs agebs am xelSekrulebidan. Tumca mas, rogorc 
mxares, aqvs aseve sakuTari moTxovnis ufleba xelSekru-
lebis meore mxaris mimarT da SeuZlia pirdapir misgan 
moiTxovos Sesruleba agentis mier moTxovnis uflebis 
daTmobis gareSec. es wesi moqmedebs rogorc gacxadebuli 
(§ 6.01 (1) Rest. 3rd Agency), ise dafaruli (§ 6.03 (1) Rest. 3rd Agen-
cy) agenturis SemTxvevaSi. gamonakliss warmoadgens Sem-
Txveva, rodesac es gamoricxulia mesame pirTan dadebuli 
xelSekrulebiT. mocemul SemTxvevaSi es gamoricxuli ar 
aris da, Sesabamisad, is faqti, iyo Tu ara warmomadgenlo-
ba gacxadebuli, aranair rols aRar TamaSobs.

II. moTxovnis uflebis daTmoba

sakiTxavia, Tu rogor aisaxeba z. v.-s pirdapir saxelSekru-
lebo moTxovnaze g-s mimarT is faqti, rom k-m es moTxovna 
ukve dauTmo cesioner m-s. dafaruli agenturis SemTxveva-
Si agenti xdeba xelSekrulebis mxare (§ 6.03 (2) Rest. 3rd Agen-
cy). es wesi emsaxureba, erTi mxriv, mesame piri-cesioneris 
ndobis dacvas imasTan dakavSirebiT, rom agents SeuZlia 
gankargos moTxovnis ufleba sakuTari saxeliT dadebuli 
xelSekrulebidan ise, rom amisaTvis ar sWirdeba aravis 
Tanxmoba – is TviTon aris am moTxovnis uflebis mflobe-
li. Tumca cesioneris ndoba ar saWiroebs dacvas, Tu mas 
jer ar gadauxdia safasuri moTxovnis uflebisaTvis, an 
Tu misTvis cnobilia, rom agentma es moTxovnis ufleba 
moipova principalis angariSiT; am dros mas SeiZleba da-
vakisroT e. w. `gamokvlevis~ valdebuleba – gamoikvlios, 
aris Tu ara principali Tanaxma moTxovnis uflebis daT-
mobasTan dakavSirebiT. Sesabamisad, § 307 A 2nd Agency-dan 
gamomdinareobs, rom agentis mier moTxovnis mesame piri-
saTvis daTmoba mxolod maSin SeiZleba iyos namdvili (miu-
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xedavad imisa, rom agenti § 6.03 (2) Rest. 3rd Agency-is mixed-
viT, xelSekrulebis mxarea), rodesac mesame pirma ukve ga-
naxorciela sapirispiro Sesruleba da keTilsindisieria 
im faqtTan dakavSirebiT, rom moTxovnis daTmoba SeiZle-
ba ewinaaRmdegebodes principalis nebas16.
gacxadebuli agenturis SemTxvevaSi agenti, Cveulebriv, 
ar xdeba xelSekrulebis mxare (§ 6.01 (1)-(2) Rest. 3rd Agency). 
Tumca cesionerisaTvis SeiZleba ar iyos Secnobadi is fa-
qti, rom agenti mas gacxadebuli agenturidan mopovebul 
moTxovnas uTmobs. am dros mesame piri-cesioneris inte-
resebi dacvas imsaxurebs ise, rogorc dafaruli agentu-
ridan mopovebuli moTxovnis daTmobis SemTxvevaSi, ris 
gamoc § 301 Rest. 2nd Agency iTvaliswinebs keTilsindisieri 
mesame piris mimarT moTxovnis daTmobis namdvilobas ga-
cxadebuli agenturis SemTxvevaSic17. 
mocemul SemTxvevaSi saxeze gvqonda gacxadebuli agentu-
ra – g-m icoda, rom k garigebebs debs rogorc komisione-
ri. amis gamo agenti k ar gaxda xelSekrulebis mxare (§ 6.03 
(2) Rest. 3rd Agency). Sesabamisad, m-saTvis moTxovnis daTmoba 
SesaZlebelia namdvili iyos mxolod § 301 Rest. 2nd-s winapi-
robebis arsebobisas. es daTmoba namdvilia, Tu m-m ar ico-
da, rom k-m, rogorc komisionerma, dado g-sTan garigeba 
da am garigebis dadebisas is moqmedebda z. v.-s davalebiTa 
da xarjiT. m, iyo ra z. v.-sTan dasaqmebuli TanamSromlis 
biZa, informirebuli iyo aseve imasTan dakavSirebiT, rom 
magidebi z. v.-saTvis iyo gankuTvnili. is veRar iqneba ke-
Tilsindisieri § 301 Rest. 2nd-is Sesabamisad. moTxovnis 
uflebis daTmoba aranamdvilia z. v.-s mimarT.
Sedegi: moTxovnis uflebis daTmoba aranamdvilia z. v.-s 
mimarT da mas SeuZlia g-sagan moiTxovos xelSekrulebiT 
nakisri valdebulebis Sesruleba.

16 Coester-Waltjen/Mäsch, Übungen in internationalem Privatrecht und Rechtsvergleichung, 304.
17 Coester-Waltjen/Mäsch, Übungen in internationalem Privatrecht und Rechtsvergleichung, 304.
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warmomadgenlobis institutis germanuli mowyobis 
mixedviT gadamwyvetia, Tu visi saxeliT debs warmomadge-
neli xelSekrulebas: imisaTvis, rom warmodgeneli gaxdes 
xelSekrulebis mxare, aucilebelia warmomadgeneli moq-
medebdes misi saxeliT. am gadawyvetis Sedegs warmoadgens 
is faqti, rom arapirdapiri warmomadgenlobisas (magali-
Tad, sakomisio momsaxurebis xelSekruleba) SeuZlebelia 
komitentisaTvis da xelSekrulebis meore mxarisaTvis 
moipovon pirdapiri moTxovnis uflebebi erTmaneTis wi-
naaRmdeg. is faqti, rom komisioneri moqmedebs komitentis 
xarjze da misi dakveTiT, srulebiT ukugdebulia. amisgan 
gansxavebiT, amerikaSi gadamwyvetia, Tu visi xarjiT moq-
medebs agenti: principali xdeba im xelSekrulebis mxare, 
romelic misi xarjiT ideba. Sesabamisad, moipovebs pir-
dapir moTxovnis uflebas xelSekrulebis meore mxaris 
mimarT. gaTvaliswinebulia xelSekrulebis dadebisas 
principalis ekonomikuri monawileoba da interesi. Tumca 
principalic da agentic xdebian xelSekrulebis mxareebi, 
rac warmoSobs safrTxes, rom es ukanaskneli TviTneburad 
gankargavs moTxovnis uflebas da mas SeiZens keTilsindi-
sieri SemZeni. es gamoricxulia germanul samarTalSi ger-
maniis savaWro kodeqsis 392-e paragrafis me-2 nawilis Se-
sabamisad. 
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§5 arasrulwlovnis mier dadebuli garigeba

literatura: Brox/Walker, Allgemeiner Teil des BGB31 (2007), 
145-164; Heuser, Die Bestimmung rechtlicher Vorteilhaftigkeit bei El-
tern-Kind-Geschäften, BRJ 2013, 19; Jauernig, Die geschenkte Eigen-
tumswohnung, JuS 1982, 576; Kaser/Knütel, Römisches Privatrecht18 
(2005), 280; Köhler/Lange, BGB Allgemeiner Teil36 (2012), 137-151; 
Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts9 (2004), § 30 II; 
Medicus, Senatus Consultum Velleianum (1957); Palandt/Ellenberger, 
BGB67 (2008), § 107 Rn. 6, § 131 Rn. 2; Zweigert/Kötz, Einführung in 
die Rechtsvergleichung3 (1996), 341-350.

Sesavali

samoqalaqo samarTali awesrigebs pirTa Tanasworoba-
ze damyarebul urTierTobebs. Tumca sruli faqtobri-
vi Tanasworobis miRweva samoqalaqo brunvaSi SeuZlebe-
lia. samoqalaqo brunvis monawileebi xSirad imyofebian 
socialurad (mag. mSoblebi da Svilebi) an ekonomikurad 
araTanaswor mdgomareobaSi – magaliTad: mewarme da momx-
marebeli. mewarme, romelic produqtis warmoebiT pro-
fesiuladaa dakavebuli, flobs gamocdilebas, finansur 
saxsarsa da mTel rig sxva meqanizmebs sakuTari interesis 
dasacavad, romlebic gacilebiT aRemateba momxmareblis 
xelT arsebul saSualebebs. amis gamo ganviTarebul marT-
lwesrigebSi Camoyalibda momxmarebelTa uflebebis dac-
vis samarTali, romlis mizania faqtobrivad gabatonebul 
mdgomareobaSi myofi mewarmis diskriminacia da misi momx-
mareblTan gaTanabreba. socialurad da ekonomikurad 
araTanabar mdgomareobaSi myof pirTa garda samoqalaqo 
brunvaSi CarTulni arian aseve pirebi, romlebic asaki-
sa Tu mentaluri defeqtis gamo srulad ver acnobiere-
ben TavianTi qmedebebis Sedegebsa da Sinaarss. TiToeuli 
marTlwesrigisaTvis cnobilia am pirTa damcavi danawe-
sebi. Tumca am danawesebis mizans ar warmoadgens maTi sa-



116

moqalaqo brunvidan sruli gamoTiSva an maTi dacvis me-
qanizmebisaTvis iseTi xasiaTis miniWeba, rom am brunvis 
monawile yvela sxva subieqts daekargos maTTan garigebis 
dadebis survili. magaliTad, romSi Cv. w. pirvel saukune-
Si senatma miiRo dekreti SC Velleianum, romlis mixedviTac 
romaeli qalebis nakisri valdebulebebi, romlebsac isini 
mamakacebisaTvis kisrulobdnen, qalebis, rogorc susti 
arsebebis, dacvis motiviT, miiCneoda aranamdvilad. Tana-
medrove romanistikaSi dRemde farTod aris gavrcelebu-
li mosazreba, rom es danawesi (oficialuri dasabuTebis 
sawinaaRmdegod) emsaxureboda ara qalTa dacvas, aramed 
warmoadgenda maTi faruli diskriminaciis instruments 
– gadametebuli dacviT samoqalaqo brunvis monawileebs 
ukargavda qalebTan samarTlebrivi urTierTobis damya-
rebis survils. miuxedavad imisa, rom es mosazreba, sava-
raudod, arasworia, calsaxaa argumenti, romelsac is iye-
nebs – sustTa dacva ar unda iqces maTTvis zedmet tvir-
Tad da, miT umetes, maTi uneblie Tu nebelobiTi diskrimi-
naciis saSualebad. arasrulwlovanTa SemTxvevaSi am, erTi 
mxriv, aucilebel da sakmaris da, meore mxriv, zedmet da-
cvas Soris oqros Sualedis monaxvas TiToeuli Cvens mier 
ganxiluli marTlwesrigi Taviseburad axerxebs.
xelSekrulebiT Tavis davaldebuleba SeuZlia mxolod 
pirs, romelsac Seswevs unari gaacnobieros misi Sinaar-
si – aris qmedunariani. TiToeuli marTlwesrigi saWi-
roebs specialur danawesebs, romlebic awesrigebs aras-
rulwlovnebisa da suliT avadmoyofebis samoqalaqo 
brunvaSi monawileobasa da maT gamoTiSvas am brunvidan 
mTel rig SemTxvevebSi. qmedunarianobis Sesaxeb danawese-
bi emsaxureba am pirebis dacvas sakuTari Tavisagan. maT, 
rogorc wesi, eniWebaT absoluturi upiratesoba samarT-
lis yvela sxva institutTan mimarTebaSi. magaliTad, kon-
trahentis ndoba, piris qmedunarianobasTan dakavSirebiT, 
daculi ar aris –qmeduunaro piris kontrahenti ver moi-
povebs misgan sakuTrebas keTilsindisierad maSinac ki, 
rodesac miendo mis qmedunarianobas, gansxvavebiT saku-
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Trebis aramesakuTrisagan keTilsindisierad mopovebi-
sagan. sxvadasxva marTlwesigebSi gansxvavebulia sruli 
qmedunarianobisaTvis gansazRvruli asakobrivi zRvari. 
germaniaSi es aris 18 weli, SveicariaSi – 20, xolo avs-
triaSi – 19. mniSvnelovania am asakis miRweva da ara piris 
realuri ganviTarebis done. yoveli marTlwesrigi ar Sei-
cavs „qveda zRvars“, anu zRvars, romlis miRwevamdec piri 
CaiTvleba srulebiT qmeduunarod. germaniis, avstriis, 
saberZneTisa da saqarTvelosagan gansxvavebiT, mTel rig 
qveynebSi qveda zRvrisaTvis gadamwyvetia piris gansjisa 
da Sefasebis unari.

safrangeTi

safrangeTis samoqalaqo kodeqsis danawesebis Sesaba-
misad, arasrulwlovans SeuZlia Tavi daivaldebulos 
namdvili garigebiT da mxolod gamonaklis SemTxvevebSi 
sWirdeba amisaTvis kanonieri warmomadgenlis Tanxmoba 
(safrangeTis samoqalaqo kodeqsis 1123-e muxli). Tum-
ca sasamarTlo praqtika aris srulebiT gansxvavebuli; 
mxolod gamonaklis SemTxvevebSi aris 18 wlamde piris 
mier dadebuli garigeba mboWavi. magaliTad, e. w. “damca-
vi moqmedebebis” (actes conservatoires) SemTxvevaSi, rogori-
caa moTxovnis uzrunvelyofis mizniT ipoTekis SekveTa 
an arasrulwlovnis saxlis, romelic Camoqcevis pirasaa, 
gamyareba samSeneblo kompaniis mier. arasrulwlovans 
aseve SeuZlia dados yoveldRiuri wvrilmani garigebebi, 
romelic Seesatyviseba misi ojaxis finansur mdgomareo-
bas. garigeba, romlis dadebis uflebac arasrulwlovans 
ar aqvs, ar aris TavisTavad aranamdvili, aramed SeiZleba 
gaxdes aranamdvili mxolod Sesabamisi sarCelis aRZvris 
Semdeg. sarCeli dasabuTebulia, Tu am garigebiT aras-
rulwlovans adgeba qonebrivi zarali, romelic SeiZleba 
ar gamomdinareobdes TviTon garigebis arasarfianobi-
dan, aramed zogadad garigebis aramizanSewonilobidan 
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arasrulwlovnis qonebrivi mdgomareobis gaTvaliswine-
biT. Tumca, miuxedavad sakmaod SeZlebuli finansuri md-
gomareobisa, arasrulwlovans ar SeuZlia SeiZinos manqa-
na maSinac ki, rodesac nasyidobis fass sakuTari jibidan 
faravs. Tumca arasrulwlovans SeuZlia iqiraos igive 
manqana misaRebi pirobebiT. anu, miuxedavad imisa, rom sa-
frangeTSi mniSvnelovania ekonomikuri sargebeli da ara 
samarTlebrivi, ekonomikuri sargebeli ar ganisazRvreba 
mxolod miRebuli qonebisa da masSi gadaxdili fasis eq-
vivalenturobiT. gadamwyvetia, iyo Tu ara am tipis gari-
gebis dadeba, arasrulwlovnis saerTo qonebrivi mdgoma-
reobidan gamomdinare, gonivruli.

inglisi

gansxvavebiT kontinenturi evropis qveynebisagan, an-
glo-amerikuli tradicia ar icnobs yovlismomcvel da-
nawesebs kanonismieri warmomadgenlobis Sesaxeb, iseve 
rogorc qmeduunarobis zogad cnebas. saerTo samarTlis 
doqtrina cdilobs calkeuli SemTxvevebis gamokveTas, 
rodesac arasrulwlovans SeuZlia namdvili garigebis 
dadeba da rodesac is am SesaZleblobas moklebulia. ga-
mijvnis gadamwyveti kriteriumia aucilebloba (necessa-
ries). aucilebeli garigebisaTvis arasrulwlovanma unda 
gadaixados Sesabamisi fasi. Sesabamisi fasi SeiZleba iyos 
garigebiT SeTanxmebul an sabazro fasze naklebi. aras-
rulwlovnisaTvis  miwodeba ar iwvevs mis saxelSe-

krulebo pasuxismgeblobas, am dros is pasuxs agebs kvazi 
kontraqtidan.  cneba aerTianebs sakvebs, tansac-
mels, medikamentebs, damoukideblad imisa, iZens Tu ara 
maT arasrulwlovani piradi moxmarebisaTvis Tu ojaxis 
wevrebisaTvis. calkeul SemTxvevaSi imis dasadgenad, eq-
ceva Tu ara SenaZeni necessaries cnebis qveS, gadamwyvetia, 
saWiroebda Tu ara arasrulwlovani am nivTs sinamdvile-
Si da gonivrulia Tu ara misTvis gaRebuli xarjebi aras-

necessaries

necessaries
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rulwlovnis qonebrivi mdgomareobis gaTvaliswinebiT. 
yvela sxva garigeba, romelsac debs arasrulwlovni aris 
aramboWavi, imgvarad, rom Tu garigeba namdvilia, Secile-
bis Sedegad nebismier dros SeiZleba misi aranamdvilad 
qceva (voidable), an igi dadebis momentidanve aranamdvilia. 
amis sapirispirod, xelSekrulebis meore mxare yovelTvis 
SeboWilia arasrulwlovanTan dadebuli garigebiT.
Tu arasrulwlovani uTiTebs mis mier dadebuli garigebis 
aranamdvilobaze, mas mxolod maSin SeuZlia ukan moiTxo-
vos sakuTari Sesruleba, Tu mas am Sesrulebis sanacvlod 
araferi miuRia (“total failure of consideration”). nayidi nivTiT 
sargeblobac ki sakmarisia imisaTvis, rom arasrulwovan-
ma dakargos misi ukan dabrunebisa da masSi gadaxdili fa-
sis ukan moTxovnis ufleba. rac Seexeba arasrulwovnis 
kontrahentis moTxovnas arasrulwlovnis mier miRebuli 
safasuris an nivTis dabrunebasTan dakavSirebiT, Minors’ 
Contracts Act 1987-is me-3 (1) muxlis mixedviT, mosamarTles am 
moTxovnis miniWeba SeuZlia maSin, rodesac es “samarTlia-
nad” moeCveneba. amgvarad, mosamarTles sakuTari diskre-
ciis farglebSi SeuZlia awon-dawonos arasrulwlovnisa 
da misi kontrahentis interesebi da mis Sesabamisad miiRos 
gadawyvetileba. 

germania

saqarTvelos samoqalaqo 
kodeqsi

muxli 63. arasrulwlova-
nis mier dadebuli gari-
geba. 1. Tu arasrulwlova-
ni debs ormxriv garigebas 
(xelSekrulebas) kanonie-
ri warmomadgenlis auci-
lebeli Tanxmobis gareSe, 

germaniis samoqalaqo 
kodeqsi 

§107. kanonieri warmoma-
dgenlis Tanxmoba. aras-
rulwlovani im nebis ga-
movlenisTvis, romelic 
ar mdgomareobs mxolod 
uflebrivi sargeblis mi-
RebaSi, saWiroebs kanonie-
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maSin xelSekrulebis namd-
viloba damokidebulia 
imaze, SemdgomSi misi war-
momadgeneli moiwonebs Tu 
ara mas, garda im SemTxveve-
bisa, roca igi iRebs sarge-
bels. 2. Tu arasrulwlo-
vani qmedunariani gaxdeba, 
maSin igi TviTon wyvets 
sakiTxs Tavisi nebis ga-
movlenis namdvilobis Se-
saxeb.

ri warmomadgenlis Tanx-
mobas.

§108. xelSekrulebis da-
deba Tanxmobis gareSe. 
(1) Tu arasrulwlovani 
debs xelSekrulebas ka-
nonieri warmomadgenlis 
savaldebulo Tanxmobis 
gareSe, maSin xelSekrule-
bis samarTlebrivi Zala 
damokidebulia warmoma-
dgenlis mowonebaze. (2) 
Tu xelSekrulebis meore 
mxare iTxovs warmomadgen-
lisagan Tanxmobis gancxa-
debas, maSin es gancxadeba 
unda gakeTdes mxolod am 
mxaris mimarT; moTxovnis 
wardgenamde arasrulwlo-
vanis mimarT gancxadebuli 
Tanxmoba an uari samarT-
lebrivi Zalis armqonea. 
mowoneba SeiZleba gancxa-
debul iqnes moTxovnis 
miRebidan mxolod ori 
kviris vadis gasvlamde; 
Tu igi ar iqneba gancxade-
buli, iTvleba, rom masze 
uari iqna naTqvami. (3) Tu 
arasrulwlovani SeuzRu-
davad qmedunariani gaxda, 
maSin misi mowoneba ikavebs 
warmomadgenlis Tanxmobis 
adgils.
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muxli 64. uari aras-
rulwlovanis mier da-
debul garigebaze. 1. 
arasrulwlovanis mier 
dadebuli xelSekrulebis 
mowonebamde meore mxares 
aqvs xelSekrulebaze ua-
ris Tqmis ufleba. 2. Tu 
meore mxarem icoda piris 
arasrulwlovanobis Se-
saxeb, maSin mas uaris Tqma 
SeuZlia mxolod im SemTx-
vevaSi, roca arasrulwlo-
vani mas atyuebda, rom war-
momadgenlisagan miiRebu-
li aqvs Tanxmoba.

muxli 65. arasrulwlo-
vanis emansipacia. 1. xel-
Sekruleba, romelic dade-
bulia arasrulwlovanis 
mier kanonieri warmomad-
genlis Tanxmobis gareSe, 
iTvleba namdvilad, Tuki 
arasrulwlovanma xelSe-
krulebiT gaTvaliswine-
bul moqmedebaTa Sesas-
ruleblad gankarga is 
saSualebani, romlebic mas 
gadasces kanonierma war-
momadgenlebma, an - am war-

§109. meore mxaris xel-
Sekrulebze uaris Tqmis 
ufleba. (1) xelSekrulebis 
mowonebamde meore mxares 
SeuZlia uari Tqvas masze. 
uari SeiZleba gancxade-
bul iqnes arasrulwlova-
nis mimarTac. (2) Tu xel-
Sekrulebis meore mxarem 
icoda piris arasrulwlo-
vanobis Sesaxeb, maSin mas 
uaris Tqma SeuZlia mxo-
lod im SemTxvevaSi, ro-
desac arasrulwlovani 
cruobda warmomadgenlis 
Tanxmobis arsebobis Tao-
baze; mas aseve ar SeuZlia 
uaris Tqma im SemTxveva-
Sic, rodesac xelSekrule-
bis dadebis dros man ico-
da Tanxmobis ararsebobis 
Sesaxeb.

§110. arasrulwlovanis 
mier gadaxda sakuTari 
saxsrebiT. xelSekrule-
ba, romelic dadebulia 
arasrulwlovnebis mier 
kanonieri warmomadgen-
lis Tanxmobis gareSe, 
iTvleba dadebis momenti-
dan samarTlebrivi Zalis 
mqoned, Tu arasrulwlo-
vanma xelSekrulebiT ga-
Tvaliswinebuli Sesrule-
ba ganaxorciela im saxs-
rebiT, romlebic mas am 
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momadgenlebis TanxmobiT 
- mesame pirebma am mizniT 
anda Tavisufali gankarg-
vis mizniT. 2. Tu kanonie-
ri warmomadgeneli ani-
Webs Teqvsmeti wlis asaks 
miRweul arasrulwlovans 
sawarmos damoukideblad 
gaZRolis uflebas, maSin 
am sferosaTvis Cveule-
briv urTierTobebSi igi 
SeuzRudavad qmeduna-
riani xdeba. es wesi gamoi-
yeneba rogorc sawarmos 
dafuZnebis, aseve likvi-
daciisa da SromiTi ur-
TierTobebis dawyebis an 
damTavrebis mimarTac. 3. 
sawarmos gaZRolis nebar-
Tva saWiroebs kanonieri 
warmomadgenlis Tanxmobas 
meurveobisa da mzrunve-
lobis organosTan SeTanx-
mebiT.

mizniT anda Tavisufali 
gankargvis mizniT gadas-
ces warmomadgenelma an am 
ukanasknelis TanxmobiT _ 
mesame pirma.

§112. samewarmeo saqmia-
nobis damoukideblad 
warmarTva. (1) Tu kanonie-
ri warmomadgeneli saoja-
xo saqmeTa sasamarTlos 
(Familiengericht) TanxmobiT 
arasrulwlovans aniWebs 
samewarmeo saqmianobis da-
moukideblad warmarTvis 
uflebamosilebas, maSin 
am warmoebasTan dakavSi-
rebuli garigebebisaTvis 
igi SeuzRudavad qmeduna-
riania. gamonakliss mieku-
Tvneba is garigebebi, ro-
melTa dadebisaTvis war-
momadgenels esaWiroeba 
saojaxo saqmeTa sasamarT-
los Tanxmoba. (2) warmoma-
dgenels SeuZlia gaauqmos 
uflebamosileba mxolod 
saojaxo saqmeTa sasamarT-
los TanxmobiT.
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§111. calmxrivi garige-
ba. samarTlebrivi Zalis 
armqonea calmxrivi ga-
rigeba, romelsac aras-
rulwlovani debs kano-
nieri warmomadgenlis 
savaldebulo Tanxmobis 
gareSe. Tu aseT garigebas 
arasrulwlovani Tanxmo-
biT debs sxva pirTan, maSin 
garigeba samarTlebrivi 
Zalis armqonea maSinac, 
rodesac arasrulwlovani 
ar waradgens Tanxmobas we-
rilobiTi formiT, xolo 
garigebis meore mxare dau-
yovnebliv uars acxadebs 
masze. uari dauSvebelia, 
Tu Tuki meore mxare in-
formirebuli iyo kano-
nieri warmomadgenlis am 
Tanxmobis Sesaxeb.

muxli 66. warmomadgen-
lis aucilebeli Tanx-
mobis gareSe dadebuli 
garigebis baTiloba. ba-
Tilia calmxrivi garigeba, 
romelsac arasrulwlo-
vani debs kanonieri war-
momadgenlis aucilebeli 
Tanxmobis gareSe. baTilia 
aseTi garigeba maSinac, 
roca arsebobs kanonieri 
warmomadgenlis Tanxmoba, 
magram arasrulwlovans 
ar warmoudgenia amis dama-
dasturebeli werilobiTi 
sabuTi, ris gamoc gari-
gebis meore mxarem dau-
yovnebliv Tqva masze uari. 
aseTi uari dauSvebelia, 
warmomadgenlma Seatyobi-
na meore mxares Tanxmobis 
Sesaxeb. 
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germanuli samarTlis ojaxis qveynebis marTlwesrigebi, 
gansxvavebiT zemoT daxasiaTebuli ori marTlwesrigi-
sagan, Seicavs myar asakobriv zRvars mcirewlovnisa Tu 
arasrulwlovnis mier dadebuli garigebis mboWavobi-
saTvis. germaniaSi sruli qmedunarianoba, anu garigebis 
SeuzRudavad dadebis unari, miiRweva srulwlovanebis 
miRwevasTan erTad, rac gamomdinareobs gsk-is me-2, 104-es 
1-li nawilisa da 106-e paragrafidan. Svid wlamde asakis 
piri aris qmeduunaro gsk-is me-2 da 104-e paragrafis 1-li 
nawilis Sesabamisad. Svididan Tvramet wlamde piri aris 
SezRudulad qmedunariani gsk-is me-2 da 106-e da Semdgomi 
paragrafebis Sesabamisad. amas garda germaniis samoqala-
qo kodeqsi icnobs nawilobriv qmedunarianobas (gsk-is 
112 da Semdgomi parafrafi) aseve qorwineba- da anderZu-
narianobas (gsk-is 1303-es 1-li da 2229-e paragrafis 1-li 
nawili). Svid wlamde piri aris mcirewlovani da qmeduu-
naro, misi nebis gamoxatva aris aranamdvili – gsk-is 104-e 
paragrafis 1-li nawili. is ver gaxdeba namdvili verc mci-
rewlovnis kanonieri warmomadgenlis mowonebis SemTxve-
vaSi. Svididan Tvramet wlamde piri aris arasrulwlovani 
da SezRudulad qmedunariani. misi nebis gamoxatvis namd-
viloba ganisazRvreba gsk-is 106-e da Semdgomi paragrafe-
bis mixedviT. arasrulwlovnis mier dadebuli ormxrivi 
garigeba dadebis momentSi aris aranamdvili, Tumca is Sei-
Zleba gaxdes namdvili, Tu mas moiwonebs arasrulwlovnis 
kanonieri wamomadgeneli (gsk-is 108-e paragrafis 1-li 
nawili). mowonebamde is iwodeba meryevad baTilad. aras-
rulwlovnis mier dadebuli garigeba dadebis momentSi-
ve namdvilia, Tu arasrulwovani am garigebiT mxolod 
sargebels iRebs (gsk-is 107-e paragrafi). sargeblis qveS 
igulisxmeba ara ekonomikuri sargebeli, aramed mxolod 
uflebrivi – arasrulwlovans ar unda daekisros aranai-
ri valdebuleba da man unda moipovos mxolod uflebe-
bi. amis gamo germaniaSi, safrangeTisagan gansxvavavebiT, 
arasrulwlovnis mier dadebuli ekonomikurad Zalze 
sarfiani nasyidobac ver iqneba namdvili kanonieri warmo-
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madgenlis mowonebis gareSe, radgan am nasyidobidan aras-
rulwlovans valdebulebac warmoeSveba.
marTalia, arasrulwlovans yoveli arasargebliani ga-
rigebis dadebisas sWirdeba mSoblebis Tanxmoba, Tumca 
yoveli wvrilmani garigebisas am wesis gamoyeneba samo-
qalaqo brunvaSi Zalze mouxerxebeli iqneboda. amis gamo 
gsk-is 110-e paragrafis Sesabamisad, xelSekruleba, rome-
lic dadebulia arasrulwlovnis mier kanonieri warmoma-
dgenlis Tanxmobis gareSe, iTvleba namdvilad, Tuki aras-
rulwlovanma xelSekrulebiT gaTvaliswinebul moqmede-
baTa Sesasruleblad gankarga “jibis fuli” – saSualebani, 
romlebic mas gadasces kanonierma warmomadgenlebma, an 
– am warmomadgenlebis TanxmobiT – mesame pirebma. es da-
nawesi, saboloo jamSi, wamoadgens kanoniT mowesrigebul 
konkludenturi Tanxmobis SemTxvevas, romlis drosac ka-
nonieri warmomadgenlebi winaswar gascemen Tanxmobas mo-
cemuli Tanxis miznobrivad gankargvasTan dakavSirebiT. 
Tumca am TanxmobiT moculia mxolod is garigeba an im ti-
pis garigebebi, romelTaTvisac gaica es konkludenturi 
Tanxmoba. Tu arasrulwlovani iyidis Tavisufali gankar-
gvisaTvis gadacemuli saxsrebiT, magaliTad, beisbolis 
kets, raTa am xelketiT ufro moxerxebulad gauswordes 
Tavis Tanaklaselebs, es nasyidoba ukve aRar iqneba mo-
culi mSoblebis konkludenturi TanaxmobiT. „jibis fu-
liT“ dadebuli garigebebi namdvilia im momentidan, ra 
momentSic arasrulwlovani dafaravs Tavis valdebule-
bas („gankarga“ da ara „gankargavs“), rogorc es dafiqsire-
bulia gsk-is 110-e parafrafSi. danawesis mizania daicvas 
arasrulwlovani valdebulebis dakisrebisagan da mis-
ces mxolod iseTi garigebis namdvilad dadebis ufleba, 
romliTac nakisri valdebulebis dafarvis saxsrebi mas 
xelT aqvs. 
gansxvavebiT arasrulwlovnis mier dadebuli xelSekru-
lebisagan, romelic, gsk-is 107-e da 108-e paragrafebis 
Sesabamisad, namdvilia maSin, rodesac arasrulwlovani 
iRebs uflebriv sargebels, xolo sxva SemTxvevaSi merye-
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vad baTilia da SeiZleba gaxdes namdvili, Tu kanonieri 
warmomadgeneli mas moiwonebs (an arasrulwlovani moqme-
debda warmomadgenlis TanxmobiT), arasrulwlovnis mier 
dadebuli arasargebliani calmxrivi garigeba aranamdvi-
lia, gsk-is 111-e paragrafis Sesabamisad, Tu is ideba kano-
nieri warmomadgenlis aucilebeli Tanxmobis gareSe. ka-
nonieri warmomadgenlis mier calmxrivi garigebis mowo-
neba SeuZlebelia. gansxvavebiT ormxrivi garigebisagan, 
calmxrivi garigeba (magaliTad: xelSekrulebis moSla) 
gardaqmnis arasrulwlovnisa da misi kontrahentis sa-
marTlebriv mdgomareobas calmxrivad. dauSvebelia misi 
meryevad baTili mdgomareoba, radgan es amyofebda meore 
mxares am drois ganmavlobaSi gaurkvevlobaSi. calmxrivi 
garigeba unda iyo Tavidanve namdvili an Tavidanve ara-
namdvili.
gsk-is 112-e paragafis mixedviT, Tu kanonieri warmomadge-
neli aniWebs Teqvsmeti wlis asaks miRweul arasrulwlo-
vans sawarmos damoukideblad gaZRolis uflebas, maSin am 
sferosaTvis Cveulebriv urTierTobebSi igi SeuzRuda-
vad qmedunariania. es wesi gamoiyeneba rogorc sawarmos 
dafuZnebis, likvidaciisa da SromiTi urTierTobebis 
dawyebis an damTavrebis mimarTac. am SemTxvevaSi aras-
rulwlovans aRar sWirdeba kanonieri warmomadgenlis 
Tanxmoba da warmomadgenels aRar aqvs ufleba imoqmedos 
misi saxeliT.
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kazusi: „babua nodari“

babua nodars, romelsac Svilebma imedi gaucrues, unda 
`gadauformos~ bina misi saxelis matarebel SviliSvils, 
14 wlis nodarikos. bina, romlis Rirebulebac aris 40.000 
lari, datvirTulia 20.000 lariani ipoTekiT, Tumca ba-
bua da SviliSvili amaSi sirTules ver xedaven. SeafaseT 
samarTlebrivi mdgomareoba. rogori iqneboda Sefaseba, 
babuas binis `gadaformebis~ sanacvlod SviliSvilis mier 
misi saflavis movla rom moeTxova? ra moxdeboda gaqira-
vebuli binis SemTxvevaSi.

amoxsna:
(germanuli da qarTuli samarTlis mixedviT)

nodarikos SeuZlia aqceptireba gaukeTos Cuqebis oferts, 
radgan es misTvis mxolod sargeblis momtania. Cuqebis 
xelSekruleba mas aniWebs mxolod sakuTrebis gadacemis 
moTxovnis uflebas da ar avaldebulebs arafriT. ipoTe-
kuri valdebuleba mas warmoeSveba mxolod sakuTrebis 
gadacemis garigebiT. Cuqeba ditosaTvis mxolod maSin 
SeiZleba iyos arasargebliani, Tu babua SviliSvils Cu-
qebiT daakisrebda garkveul valdebulebas, gsk-is 525-e 
paragrafi (Sewiruloba ssk-is 528-e muxlis Sesabamisad).

rac Seexeba sakuTrebis gadacemas binaze, gsk-is 873-e da 
925-e paragrafebis (ssk-is 183-e muxlis) Sesabamisad, es ga-
rigebac aris ditosaTvis mxolod sargebliani, radgan 
is moipovebs sakuTrebas. marTalia, miwaze sakuTrebis 
mopovebasTan erTad mas ekisreba aseve ipoTekuri vlade-
buleba, magram amis gamo sanivTo garigeba ar SegviZlia 
miviCnioT arasargeblianad. dito ar agebs pasuxs am val-
debulebisaTvis Tavisi piradi qonebiT. ipoTekis far-
glebSi pasuxismgeblobis miqceva SesaZlebelia mxolod 
miwis nakveTze. saboloo jamSi, d moipovebs ipoTekis Ri-
rebulebiT Semcirebuli Rirebulebis miwis nakveTs. uares 
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SemTxvevebSi, rodesac ipoTekis Rirebuleba aWarbebs mi-
wis nakveTis Rirebulebas, sanivTo garigeba d-saTvis arc 
sargebliania da arc usargeblo, radgan am SemTxvevaSi 
mas maqsimum miwis nakveTis dakargvis safrTxe emuqreba.

sxvagvarad unda gadawydes SemTxveva, rodesac aras-
rulwlovans gadaecema sakuTreba gaqiravebul binaze. am 
SemTxvevaSi arasrulwlovani xdeba, gsk-is 566-e paragra-
fis (ssk-is 572-e muxlis) Sesabamisad gamqiravebeli da gsk-
is 536-e (a) paragrafis ( ssk-is 537-e muxlis 1-li nawilis) 
mixedviT piradi qonebiT agebs pasuxs gaqiravebuli nivTis 
naklidan warmoSobili zianisaTvis.
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kazusi: `mopedi Tavis fasSi~

15 wlis reziko (r), mas Semdeg rac velosipedi mobezr-
da, dRe da Rame mopedze fiqrobs. erT dResac waawydeba 
merabis (m) sadarbazoSi gamokrul gancxadebas: “axalTaxa-
li mopedi (Tavisi fasi 600 lari) iyideba 500 larad”. am am-
biT aRtkinebuli reziko gaamzadebs werils da gaugzavnis 
merabs. werils TandarTuli aqvs daTqma, romlis mixed-
viTac is imedovnebs, rom mSoblebi nasyidobas moiwone-
ben. merabi Tavis Tanxmobas agzavnis sapasuxo weriliT. 
Tumca mSoblebi garigebas ar moiwoneben da rezikosagan 
malulad saRamoTi gaugzavnian kidec merabs uaris weri-
ls. Tumca mas Semdeg, rac reziko mTeli Rame gauCereblad 
iwuwunebs, mSoblebi azrs Seicvlian. diliT rezikos mama 
Seatyobinebs merabs telefoniT, rom is da misi meuRle 
gamoixmoben TavianT uars da Tanaxma arian nasyidobaze. 
Tumca, misda gasaocrad, merabi amaze miugebs, rom mas ukve 
gamogzavnili werilis (romelic jer ar misvlia) gamoxmo-
bis ufleba ar aqvs da radganac ukve sxva myidveli hyavs 
moZebnili, is rezikosaTvis miyidviT aRar aris daintere-
sebuli.

SeuZlia Tu ara rezikos merabisagan mopedis moTxovna?

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

I. r-s moTxovna gsk-is 433-e paragrafis 1-li nawilis (ssk-
is 477-e muxlis 1-li nawilis) mixedviT
 
r-s SeiZleba hqondes m-sagan mopedze sakuTrebisa da 
mflobelobis gadacemis moTxovnis ufleba gsk-is 433-e 
paragrafis 1-li nawilis (ssk-is 477-e muxlis 1-li nawilis) 
mixedviT.
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amis winapirobas warmoadgens r-sa da m-s Soris dadebu-
li namdvili nasyidobis xelSekruleba. nasyidobis xel-
Sekruleba ideba ori urTierTmfaravi nebis gamoxatviT, 
kerZod ki, ofertiTa da aqceptiT (gsk-is 145-e da Semdgo-
mi paragrafi, ssk-is 329-e da Semdgomi muxlebi).

1. oferti

1.1. m-s gancxadeba
m-s SeeZlo gamokruli gancxadebis meSveobiT gaekeTebina 
oferti. Tumca gancxadeba mimarTulia pirTa ganusazR-
vreli wrisadmi da ar keTdeba Sesabamisi samarTlebri-
vi boWvis nebiT, ris gamoc warmoadgens mxolod mowvevas 
ofertze – invitatio ad offerendum (ssk-is 329-e muxlis me-2 
nawilis Sesabamisad).

1.2. r-s oferti
r-s SeeZlo gaekeTebina oferti mis mier gagazavnili 
weriliT. r-s mier gagzavnil werilSi calsaxadaa gan-
sazRvruli nasyidobis sagani, fasi da mxareebi; r-s hqonda 
aseve samarTlebrivi boWvis neba. marTalia, m aris aras-
rulwlovani gsk-is me-2 da 106-e paragrafebis (ssk-is me-
14 muxlis 1-li nawilis) Sesabamisad, Tumca rogorc gsk-is 
107-e da Semdgomi paragrafebidan (ssk-is 63-e da Semdgomi 
muxlebidan) Cans, arasrulwlovnis mier gamoxatuli ne-
bac SesaZlebelia Seicavdes nebis gamoxatvisaTvis auci-
lebel yvela elements.

r-s mier gamoxatuli miRebasavaldebulo neba gaxda namd-
vili mas Semdeg, rac is miuvida m-s (gsk-is 130-e paragrafis 
1-li nawili, ssk-is 51-e muxlis 1-li nawili), moxvda ra mis 
Zalauflebis sferoSi da m-s hqonda misi gacnobis SesaZle-
bloba, Cveulebrivi garemoebebis gaTvaliswinebiT.



131

2. m-s aqcepti 

xelSekrulebis dadebisaTvis aucilebelia, rom r-s 
oferts mohyoloda m-s aqcepti.

2.1. aqceptis Sinaarsi 
aqcepti aris upirobo Tanxmoba ofertze, rac mocemul Sem-
TxvevaSi saxezea m-s mier Tanxmobis werilis gagzavniT.

2.2. aqceptis namdviloba 
aqceptic, iseve rogorc oferti, aris miRebasavaldebulo 
neba, romelic samoqalaqo brunvaSi namdvili xdeba aqcep-
tantTan, r-sTan, misvlis meSveobiT. aqcepti moxvda r-s 
Zalauflebis sferoSi da mas hqonda misi gacnobis saSua-
leba. Tumca sakiTxavia, sakmarisia Tu ara aqceptis misvla 
arasrulwlovanTan.

nebis gamoxatva mxolod maSin SeiZleba gaxdes namdvili 
arasrulwlovanTan misvliT, Tu is am ukanasknelisaTvis 
mxolod sargeblis momtania. sxva SemTxvevaSi aucilebe-
lia nebis gamoxatvis misvla mis kanonier warmomadge-
nelTan (gsk-is 131-e paragrafis me-2 nawili). 

nebis gamovlenis namdviloba arasrulwlovanTan 
misvlis SemTxvevaSi, gansxvavebiT arasrulwlovnis 
mier gamoxatuli nebisa, saqarTveloSi kanonSi pir-
dapir ar aris mowesrigebuli. Tumca misi namdvi-
lobac unda ganisazRvros ssk-is 63-e da Semdgo-
mi muxlebis Sesabamisi gamoyenebiT. gansxvavebiT 
ofertisagan, romelic arasrulwlovans ara-
friT ar avaldebulebs da mxolod aniWebs mas Se-
saZleblobas miiRos an ar miiRos is, aqcepti aras-
rulwlovnis mier gakeTebul ofertze, misi namd-
vilobis SemTxvevaSi, boWavs arasrulwlovans ukve 
garigebis farglebSi. Sesabamisad, aucilebelia misi 
misvla arasrulwlovnis kanonier warmomadgenel-



132

Tan, Tu es garigeba arasrulwlovnisaTvis mxolod 
sargeblis momtani ar aris.

mocemul SemTxvevaSi nasyidobis, rogorc aras-
rulwlovnisaTvis arasargebliani garigebis, aqcepti unda 
misvlodaT mis mSoblebs, rogorc kanonier warmomadgen-
lebs, gsk-is 1629-e paragrafis 1-li nawilis (ssk-is 1198-e 
muxlis me-6 nawilis) Sesabamisad. amis gareSec es aqcepti 
ver gaxdeboda namdvili.

2.3. aqceptis namdviloba r-s mSoblebTan misvliT
m-s aqcepti SeiZleba gamxdariyo namdvili mas Semdeg, rac is 
miuvida r-s mSoblebs. problemuria is garemoeba, rom es 
neba ar iyo mimarTuli mSoblebisadmi da mxolod SemTxve-
viT miuvidaT mas Semdeg, rac r-m maT garigebis Sesaxeb uam-
bo. sakamaToa, aucilebelia Tu ara, arasargebliani aqcep-
tis SemTxvevaSi, is ara mxolod miuvides arasrulwlovnis 
warmomadgenlebs, aramed aseve mimarTuli iyos maTken. 
erTi mosazrebis18 mixedviT, nebis namdvilobisaTvis ar 
aris sakmarisi kanonismieri warmomadgenlis mier mis Se-
saxeb SemTxveviT Setyoba. am dros neba ar iTvleba kano-
nier warmomadgenelTan misulad, ris gareSec ver gaxdeba 
namdvili. sawinaaRmdego mosazrebis mixedviT, nebis namd-
vilobisaTvis sakmarisia misi misvla arasrulwlovnis ka-
nonier warmomadgenelTan, anu moxvedra misi Zalauflebis 
sferoSi – mniSvneloba ar aqvs, moxdeba es SemTxveviT Tu 
arasrulwlovnis meSveobiT – da am nebis gacnobis SesaZle-
bloba.

Tu meore mosazrebas gaviziarebT, maSin m-s aqcepti gaxde-
boda namdvili im momentSi, rodesac arasrulwlovanma r-m 
uambo mis Sesaxeb mSoblebs. am mosazrebis sasargeblod 
metyvelebs is faqti, rom xsenebuli gadawyveta miznad 
isaxavs arasrulwovnis dacvas iseTi nebis gamoxatvisagan, 
romelic misTvis arasasargebloa. es mizani miRweulad 
unda CaiTvalos maSinac, rodesac neba SemTxveviT miuva 

18 LG Berlin, MDR 82, 321.
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arasruwlovnis kanonier warmomadgenels. 

m-s aqcepti gaxda namdvili r-s mier misi mSoblebisaTvis ga-
dacemis Semdeg. 

Sedegi: r-s da m-s Soris daido mopedis nasyidobis xelSe-
kruleba.

3. xelSekrulebis meryevad baTiloba 

r-sa da m-s Soris dadebuli xelSekruleba SesaZlebelia 
yofiliyo meryevad baTili gsk-is 107-e, 108-e paragrafe-
bis (ssk-is 63-e muxlis 1-li nawilis) Sesabamisad. amisaTvis 
r-s, rogorc arasrulwlovans, unda daedo xelSekruleba 
misi kanonismieri warmomadgenlis Tanxmobis gareSe.

3.1. arasrulwlovnis mier xelSekrulebis dadeba
rogorc zemoT aRvniSneT, r-m dado m-sTan nasyidobis 
xelSekruleba da iyo am droisaTvis arasrulwlovani, 
gsk-is me-2 da 106-e paragrafebis (ssk-is me-14 muxlis 1-li 
nawilis) Sesabamisad.

3.2. kanonieri warmomadgenlis Tanxmobis aucilebloba
gsk-is 107-e, 108-e paragrafebis (ssk-is 63-e muxlis 1-li 
nawilis) Sesabamisad, arasrulwlovnis mier dadebuli 
xelSekrulebis namdvilobisaTvis aucilebelia misi ka-
nonismieri warmomadgenlis Tanxmoba, romelic gulisxm-
obs winaswar Tanxmobas, anu nebarTvas gsk-is 183-e para-
grafis (ssk-is me-100 muxlis) Sesabamisad. Tanxmoba ar 
aris aucilebeli, rodesac arasrulwlovani garigebiT 
mxolod sargebels iRebs. mocemul SemTxvevaSi aras-
rulwlovani r, marTalia, debs finansuri TvalsazrisiT 
sarfian garigebas, yidulobs ra mopeds mis sabazro Rire-
bulebaze ufro iafad, Tumca sargeblis qveS, gsk-is 107-
e paragrafis (ssk-is 63-e muxlis 1-li nawilis) Sesabami-
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sad, igulisxmeba mxolod uflebrivi sargebeli. gari-
geba maSin CaiTvleba sargeblianad, Tu is aumjobesebs 
arasrulwlovnis samarTlebriv mdgomareobas, sZens mas 
mxolod uflebebs da ar avaldebulebs mas. nasyidobis 
xelSekruleba, romlidanac arasrulwlovans warmoeSveba 
nasyidobis fasis, Tundac Semcirebulis, gadaxdis valde-
buleba gsk-is 433-e paragrafis me-2 nawilis (ssk-is 477-e 
muxlis me-2 nawilis) Sesabamisad, ver CaiTvleba mxolod 
sargeblian garigebad. garigebis namdvilobisaTvis auci-
lebeli iyo mSoblebis Tanxmoba.
es Tanxmoba mocemul SemTxvevaSi saxeze ar iyo, ris gareSec 
r-sa da m-s Soris dadebuli garigeba meryevad baTilia.

3.3. mSoblebis mowoneba
arasrulwlovnis mier aucilebeli Tanxmobis gareSe dade-
buli garigeba SesaZlebelia gaxdes namdvili dadebis mo-
mentidan, Tu kanonieri warmomadgeneli mas moiwonebs gsk-
is 184-e paragrafis (ssk-is 101-e muxlis) Sesabamisad.

mowoneba, Cveulebriv, SeiZleba gacxaddes, rogorc uSua-
lod arasrulwlovnis, aseve misi kontrahentis winaSec. 
Tumca mocemul SemTxvevaSi mSoblebma mowonebis magivrad 
m-s imave saRamos gaugzavnes uaris werili. mowonebac da 
uaric aris miRebasavaldebulo nebis gamoxatva, rome-
lic samoqalaqo brunvaSi unda gaxdes namdvili misvlis 
meSveobiT gsk-is 130-e paragrafis 1-li nawilis 1-li wi-
nadadebis (ssk-is 51-e muxlis 1-li nawilis) Sesabamisad. 
saRamo xans m-saTvis gagzavnili aqcepti namdvili gaxde-
boda mxolod dRenaxevris Semdeg, radgan mxolod am mo-
mentisaTvis iyo mosalodneli am aqceptis m-s Zalaufle-
bis sferoSi moxvedra da misi gacnoba m-s mier. meore dRis 
pirvel naxevarSive mSoblebi daukavSirdnen m-s da moiwo-
nes garigeba. es meore mowoneba, rogorc miRebasavalde-
bulo zepiri nebis gamoxatva, gaxda namdvili m-s mier misi 
gagebis momentisaTvis. mowoneba iqneboda SeuZlebeli, Tu 
garigeba mSoblebis uaris gamo am momentisaTvis ukve sa-
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bolood baTili iqneboda. Tumca, rogorc zemoT aRvniS-
neT, uari namdvili gaxdeboda mxolod meore dRis pirvel 
naxevarSi, ris gamoc m-s winaSe gacxadebuli mowoneba jer 
kidev drouli iyo.
garigeba namdvili gaxda mSoblebis mowonebis safuZvelze.

3.4. m-s uari garigebaze
sakiTxavia, garigebis namdvilobaze zegavlenas axdens Tu 
ara is faqti, rom m-m mSoblebis mowonebisaTanave uari 
ganacxada am garigebaze. es uari SeiZleba aRqmuli iyos, 
rogorc m-s mier gakeTebuli aqceptis gamoxmoba.

Cveulebriv, miRebasavaldebulo nebis gamoxmoba SeuZle-
belia misi misvlis Semdeg (gsk-is 130-e paragrafis 1-li 
nawilis me-2 winadadeba, ssk-is 51-e muxlis me-2 nawili). 
Tumca gsk-is 109-e paragrafis 1-li nawili (ssk-is 64-e mu-
xli 1-li nawili) warmoadgens specialur danawess gsk-is 
130-e paragrafis 1-li nawilis me-2 winadadebasTan (ssk-is 
51-e muxlis me-2 nawilTan) mimarTebaSi, romlis mixedviTac 
nebis gamovlena mxolod maSin ar CaiTvleba namdvilad, Tu 
meore mxare winaswar an maSinve ganacxadebs uars, xolo misi 
namdvilobis momentidan nebis gamoxmoba SeuZlebelia. gsk-
is 109-e paragrafis 1-li nawilis (ssk-is 64-e muxlis 1-li 
nawilis) mixedviT, arasrulwlovnis winaSe gakeTebuli ne-
bis gamovlenis gamoxmoba SesaZlebelia arasrulwlovnis 
kanonismieri warmomadgenlis mowonebamde. Tumca moce-
mul SemTxvevaSi m Seecada gamoexmo Tavisi aqcepti mxo-
lod mas Semdeg, rac mSoblebma garigeba mis winaSe ukve 
moiwones da is sabolood gaxda namdvili, ris gamoc es ga-
moxmoba iyo aranamdvili da xelSekrulebis namdvilobaze 
zegavlenas ar axdenda. 

amas garda gamoxmoba SesaZlebelia gamoricxuli yofi-
liyo gsk-is 109-e paragrafis me-2 nawilis (ssk-is 64-e mu-
xlis me-2 nawilis) Sesabamisad, Tu meore mxarem icoda 
piris arasrulwlovnebis Sesaxeb, maSin mas uaris Tqma 
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SeuZlia mxolod im SemTxvevaSi, rodesac arasrulwlo-
vani mas atyuebda, rom warmomadgenlisagan miiRebuli 
hqonda Tanxmoba. mocemuli danawesi gamoricxavs aras-
rulwlovnis kontrahentis mier misi nebis gamoxatvis ga-
moxmobis SesaZleblobas mSoblebis mowonebamdec, im Sem-
TxvevaSi, rodesac man nebayoflobiT aiRo sakuTar Tavze 
garigebis meryevad baTilobis riski, winaswar icoda ra, 
misi kontrahentis arasrulwlovnebis Sesaxeb19.

m-m ver gamoixmo sakuTari aqcepti.

saboloo  Sedegi: r-sa da g-s Soris daido namdvili nasyi-
doba, ris safuZvelzec r-s aqvs m-sagan mopedze sakuTre-
bisa da mflobelobis gadacemis moTxovnis ufleba gsk-is 
433-e paragrafis 1-li nawilis (ssk-is 477-e muxlis 1-li 
nawilis) Sesabamisad.

19 amisgan gansxvavebul problemas warmoadgens SemTxveva, rodesac aras-
rulwlovnis kontrahenti mSoblebisagan iTxovs mowoneba-armowonebas gsk-is 
108-e paragrafis 1-li nawilis 1-li winadadebis Sesabamisad mas Semdeg, rac 
am ukanasknelebma ukve moiwones (an uari Tqves) garigeba arasrulwlovnis 
winaSe. miuxedavad imisa, rom mSoblebis nebis gamovleniT arasrulwlovanis 
winaSe garigebis meryevad baTili mdgomareoba dasrulebulia, kontrahen-
tis moTxovna iwvevs am mdgomareobis „ gacocxlebas“ da arasrulwlovnis 
mimarT gacxadebuli neba xdeba aranamdvili, ris Semdegac garigebis mowo-
neba-armowoneba mxolod kontrahentis winaSea SesaZlebeli.
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kazusi: „mama anzori“

mama anzori (a), romelic meuRlis gardacvalebis Semdeg 
oblad darCenili Svilis, beqas (b) mimarT didi yuradRe-
biT ar gamoirCeoda, ris gamoc es ukanaskneli megobreb-
Tan mudmivad Cioda, rom mas “mamaSi ar gaumarTla”, ga-
dawyvets wertili dausvas umaduri Svilis Tavgasulo-
bas da beqas mis me-15 dabadebis dReze Sesabamisi formis 
dacviT “gadauformebs” diRmis trasasTan mdebare 1000 
kv.m. miwis nakveTs. nakveTze wamomarTulia oTxsarTulia-
ni sacxovrebeli saxli, romlis oTaxebic gaqiravebulia. 
anzors ar anaRvlebs is faqti, rom is, rogorc miwis nakve-
Tis mesakuTre, valdebulia mis ukan mdebare nakveTis me-
sakuTres sakuTari nakveTis gavliT miawodos wyali wyal-
sadeni milis meSveobiT. imsjeleT imasTan dakavSirebiT, 
moipova Tu ara beqam sakuTreba miwis nakveTze.

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

sakuTrebis mopoveba gsk-is 873-e da 925-e paragrafebis 
(ssk-is 183-e muxlis 1-li nawilis) mixedviT

b-s SeiZleboda moepovebina sakuTreba miwis nakveTsa da 
masze mdebare saxlze gsk-is 873-e da 925-e paragrafebis 
(ssk-is 183-e muxlis 1-li nawilis) Sesabamisad, risTvisac 
aucilebelia garigebis werilobiTi formiT dadeba da 
misi registracia sajaroo reestrSi. b-s sajaro reestr-
Si SemZenad daregistrireba, kazusis Sesabamisad, dadgeni-
lad unda miviCnioT.

1. sanivTo garigebis namdviloba
gsk-is 925-e paragrafis 1-el nawilSi (ssk-is 183-e muxlis 
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1-el nawilSi) moxseniebuli SeTanxmeba uZrav qonebaze 
sakuTrebis uflebis gadacemis Sesaxeb aris ara valde-
bulebiTi, aramed sanivTo garigeba, romlis farglebSic 
gamsxvisebeli da SemZeni Tanxmdebian sakuTrebis gadas-
vlasTan dakavSirebiT. es sanivTo garigebac unda dai-
dos ori urTierTmfaravi nebis gamoxatviT, kerZod ki, 
aqceptisa da ofertis meSveobiT.
a-s mier gamovlenili nebis namdviloba eWvs ar iwvevs.

2. arasrulwlovnis nebis gamovlena
mocemul SemTxvevaSi problemuria arasrulwlovnis mier 
gamovlenili nebis namdviloba, romelic ganisazRvreba 
gsk-is 107-e da Semdgomi paragrafebis (ssk-is 63-e da Semd-
gomi muxlebis) mixedviT. Tumca mocemul SemTxvevaSi ga-
saTvaliswinebelia, rom garigebis orive mxares idga mama 
anzori da is gamoxatavda nebas ara mxolod TavisTvis, ara-
med aseve misi SvilisaTvisac.

2.1. warmomadgenloba
a-s mier b-saTvis gamoxatuli neba moqmedebs uSualod b-s 
mimarT da mis winaaRmdeg, Tu saxezea warmomadgenlobis 
winapirobebi gsk-is 164-e da Semdgomi paragrafebis (ssk-is 
103-e da Semdgomi muxlebis) Sesabamisad.

warmomadgenlobis pirvel winapirobas wamoadgens misi 
dasaSveboba, rac gamoiricxeba piradi xasiaTis garigebe-
bis SemTxvevaSi, rogoricaa qorwineba an anderZis Sedge-
na. mocemul SemTxvevaSi warmomadgenloba gamoricxuli 
ar aris. warmomadgeneli, Sikrikisagan gansxvavebiT, ga-
moxatavas sakuTar nebas, rac gamomdinareobs gsk-is 164-e 
paragrafis 1-li nawilis 1-li winadadebidan (ssk-is 104-e 
muxlis 1-li nawilidan). nebis gamoxatva unda moxdes ase-
ve warmomadgenili piris saxeliTa da warmomadgenlobis 
uflebamosilebis farglebSi, gsk-is 164-e paragrafis 
1-li nawilis 1-li winadadeba (ssk-is 104-e muxlis 1-li 
nawili). mocemul SemTxvevaSi mama moqmedebda Svilis 
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saxeliT da misi warmomadgenlobiTi uflebamosileba 
gamomdinareobs gsk-is 1629-e paragrafis 1-li nawilidan 
(ssk-is 1198-e muxlis me-6 nawilidan). 

2.2. warmomadgenlobiTi uflebamosilebis gamoricxva 
sakuTar TavTan dadebuli garigebisas 
a-s warmomadgenlobiTi uflebamosileba SeiZleba gamoi-
ricxos gsk-is 1629-es me-2, 1795-es me-2 nawilisa da 181-e pa-
ragrafebis (ssk-is 114-e muxlis) Sesabamisad, romelTa 
mixedviTac, Tu TanxmobiT sxva ram ar aris gaTvaliswi-
nebuli, warmomadgeneli ver dadebs sakuTar TavTan gari-
gebas. am garigebis dadebisas is moqmedebs, rogorc warmo-
madgeneli warmomadgenlobiTi uflebamosilebis gareSe, 
gsk-is 177-e paragrafi (ssk-is 111-e da Semdgomi muxlebi). 

mocemul SemTxvevaSi a-m dado garigeba sakuTar TavTan, 
idga ra mis erT mxares, rogorc gamsxvisebeli, xolo 
meore mxares – rogorc sakuTrebis SemZeni b-s warmoma-
dgeneli. Tumca a-s warmomadgenlobiTi uflebamosileba 
SesaZlebelia mainc ar iyos gamoricxuli, Tu saxezea ga-
monaklisi gsk-is 181-e paragrafis (ssk-is 114-e muxlis) da-
nawesidan, kerZod ki, SemTxveva, rodesac garigebis dade-
ba sakuTar TavTan emsaxureba ukve arsebuli garigebis 
Sesrulebas. am dros warmomadgenlobiTi uflebamosi-
leba gamoricxuli ar aris.

2.3. Cuqebis xelSekrulebis Sesruleba
a-s mier sakuTar TavTan dadebuli sanivTo gari-
geba SesaZlebelia mocemul SemTxvevaSi emsaxurebodes 
b-sTan dadebuli Cuqebis garigebis Sesrulebas, ris wi-
napirobasac warmoadgens a-sa da b-s Soris dadebuli Cuqe-
bis xelSekruleba gsk-is 516-e da 518-e paragrafebis (ssk-is 
524-e, 525-e muxlebis) Sesabamisad.

Cuqebis xelSekruleba ideba ori urTierTmfaravi nebis 
gamoxatviT, kerZod ki, ofertiTa da aqceptiT, rac mo-
cemul SemTxvevaSi saxezea. daculia aseve garigebisaTvis 



140

gaTvaliwinebuli forma gsk-is 311-e (b) paragrafis 1-li 
nawilis 1-li winadadebis (ssk-is 323-e muxlis) Sesabamisad.

a) Cuqebis xelSekrulebis namdvilobas SesaZlebelia ga-
moricxavdes is faqti, rom b garigebis dadebis momentSi 
iyo arasrulwlovani (gsk-is me-2 da 106-e paragrafebi, ssk-
is 14 muxlis 1-li nawili) da sakuTari nebis gamoxatviT 
mxolod sargebliani garigebis dadeba SeeZlo (gsk-is 107-
e paragrafi, ssk-is 63-e muxlis 1-li nawili).

sakiTxavia, aris Tu ara mocemuli garigeba m-saTvis mxo-
lod (uflebrivi) sargeblis momtani. problemuria is fa-
qti, rom b-s, rogorc miwis nakveTis mesakuTres, Seexeba 
nakveTze gamavali milis meSveobiT mezoblisaTvis wylis 
miwodebis valdebuleba. wylis miwodebis valdebuleba 
warmoadgens servituts gsk-is 1018-e paragrafis (ssk-is 
247-e muxlis) Sesabamisad. Tumca is faqti, rom miwis nak-
veTi datvirTulia servitutiT, amcirebs mxolod miwis 
nakveTis Rirebulebas. valdebuleba ar vrceldeba SemZenis 
darCenil qonebaze. Sesabamisad, servituti ar avaldebu-
lebs ra SemZens piradad, mTeli Tavisi qonebiT, ar aqcevs 
garigebas (uflebrivad) arasargeblianad.

miwis nakveTze aseve dgas oTxsarTuliani saxli, romlis 
oTaxebic gaqiravebulia. qiravnobis xelSekrulebidan 
gamqiravebeli agebs pasuxs nivTis naklidan warmoSobi-
li zianisaTvis piradad da mTeli Tavisi qonebiT (gsk-is 
536-e a paragrafi, ssk-is 537-e muxli). xelSekrulebis da-
debamde arsebuli naklisaTvis gamqiravebeli pasuxs agebs 
bralis gareSe. gamqiraveblis es valdebuleba vrceldeba 
aseve axal SemZenze (gsk-is 566-e paragrafi, ssk-is 572-e mu-
xli), romelic ikavebs gamqiraveblis adgils. Sesabamisad, 
naCuqroba da mis safuZvelze ganxorcielebuli saku-
Trebis gadacema daavaldebulebda arasrulwlovans pi-
radad, mTeli Tavisi qonebiT da unda miviCnioT arasar-
geblianad gsk-is 107-e paragrafis (ssk-is 63-e muxlis 1-li 
nawilis) Sesabamisad.
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b) Tumca Cuqebis xelSekruleba calke aRebuli aras-
rulwlovans ar warmouSobs aranair valdebulebas, rad-
gan valdebuleba gsk-is 566-e (ssk-is 572-e muxlis) Sesaba-
misad masze mxolod sakuTrebis mopovebasTan erTad gada-
dis. Sesabamisad, CuqebiT arasrulwlovani iZens mxolod 
uflebas (naCuqar nivTze sakuTrebisa da mflobelobis 
gadacemisa) da ara valdebulebas. es garigeba SeiZleba 
CaiTvalos mxolod (uflebrivad) sargeblianad. arasarge-
bliania sakuTrebis gadacemis garigeba, romelic aras-
rulwlovans akisrebs zemoT xsenebul valdebulebas.

sakiTxavia sakuTrebis gadacemis, rogorc Cuqebis Sesru-
lebis garigebis, arasargeblianobis gamo Cuqebac unda 
CaiTvalos Tu ara arasargeblianad. germanul da qarTul 
samarTalSi moqmedi gamijvnis principis Sesabamisad Cuqe-
ba, rogorc valdebulebiTi garigeba, gamijnulia sanivTo 
garigebisagan – sakuTrebis gadacemisagan. mocemul Sem-
TxvevaSi aris ra mxolod sanivTo garigeba arasargeblia-
ni, es gavlenas ar unda axdendes Cuqebis, rogorc valde-
bulebiTi garigebis, sargeblianobaze. ris gamoc erT-erTi 
mosazrebis20 (e. w. “gacalkevebis Teoria”) mixedviT, valde-
bulebiTi da sanivTo garigebis sargeblianoba-arasarge-
blianoba unda Sefasdes erTmaneTisagan damoukideblad. 
am SemTxvevaSi naCuqroba iqneboda misi sargeblianobis 
gamo namdvili, xolo sanivTo garigeba, miuxedavad a-s mier 
misi sakuTar TavTan dadebisa, iqneboda aseve namdvili, ra-
dgan mxolod valdebulebis SesrulebaSi mdgomareobda. 
Tumca Cuqebis namdvilad CaTvlis SemTxvevaSi arsebobs 
uflebis borotad gamoyenebis safrTxe. kanonieri war-
momadgenlebi am gziT arasrulwlovans aCuqebdnen da 
gadascemdnen misTvis arasargeblian an zianis momtan qo-
nebasac ki, meurveobisa da mzrunvelobis organos (gsk-is 
1629-es me-2 da 1795-e paragrafis me-2 nawili, ssk-is 11981-e 
muxli) CarTvis gareSe. 
pirvel mosazrebas upirispirdeba e. w. “erTobliobaSi 
20 BGHZ 15, 168.



142

ganxilvis Teoria21”. gamijvna-abstraqciis principis-
da miuxedavad22, valdebulebiTi da sanivTo garigebis 
ganxilva unda moxdes erTobliobaSi. Sesabamisad, Tu sani-
vTo garigeba arasargebliani, is arasargeblianad aqcevs 
aseve valdebulebiTsac. naCuqroba, rogorc valdebule-
biTi garigeba, ver iqneba sargebliani, Tu arasargeblia-
nia misi Sesrulebis sanivTo garigeba. arasrulwlovani b 
ver dadebda damoukideblad naCuqrobis xelSekrulebas, 
rogorc mxolod sargeblian garigebas. es garigeba iyo 
arasargebliani da saWiroebda kanonieri warmomadgenlis 
Tanxmobas an mowonebas, Tumca Tanxmobac da mowonebac 
mamis mier iqneboda sakuTar TavTan dadebuli garigeba 
da meryevad baTili, rogorc warmomadgenlobiTi ufle-
bamosilebis gareSe dadebuli garigeba (gsk-is 177-e para-
grafis 1-li nawili, ssk-is 111-e muxlis 1-li nawili). Cuqe-
ba mocemul SemTxvevaSi aris meryevad baTili gsk-is 108-e 
paragrafis 1-li nawilis (ssk-is 63-e muxlis 1-li nawilis) 
Sesabamisad da sakuTrebis gadacemis garigebac ver iqneba 
misi Sesrulebis garigeba. es ukanaskneli aranamdvilia, 
rogorc sakuTar TavTan dadebuli garigeba (gsk-is 181-e 
paragrafi, ssk-is 114-e muxli).
meore mosazrebiT gsk-is 181-e paragrafis (ssk-is 114-e mu-
xlis) mixedviT, aranamdvilia rogorc valdebulebiTi, ise 
sanivTo garigeba. Tumca arasrulwlovnis SemTxvevaSi igi-
ve daskvnamde midis dResdReobiT pirveli mosazrebac23. 
miuxedavad imisa, rom naCuqroba iyo namdvili, unda mox-
des 181-e paragrafis (ssk-is 114-e muxlis) teleologiuri 
reduqcia sanivTo garigebis doneze – arasargeblini sani-
vTo garigeba ver iqneba namdvili, Tundac mxolod valde-
bulebis SesrulebaSi mdgomareobdes. 
orive mosazrebis mixedviT, sakuTrebis gadacema ar aris 
namdvili, ris gamoc kamaTis gadawyveta arasavaldebuloa.

21 BGHZ 78, 28; Sead. SejamebisaTvis Heuser, BRJ 2013, 19 da Semdgomni.

22 Sead. gv. 258 da Semdgomni.

23 Sead. Heuser, BRJ 2013, 21.  
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Sedegi: b-sa da a-s mier dadebuli sakuTrebis gadacemis 
garigeba gsk-is 873-e da 925-e paragrafebis (ssk-is 183-e 
muxlis 1-li nawilis) mixedviT aris meryevad baTili, ra-
dgan a moqmedebda, rogorc warmomadgeneli warmomadgen-
lobiTi uflebamosilebis gareSe (gsk-is 177-e paragrafis 
1-li nawili, ssk-is 111-e muxlis 1-li nawili). 

am garigebis mowoneba SeuZlia TviTon b-s, 
srulwlovanebis miRwevasTan erTad (gsk-is 108-e pa-
ragrafis me-3 nawili, ssk-is 63-e muxlis me-2 nawili) 
an damatebiT mzrunvels gsk-is 1909-e paragrafis 
(saqarTveloSi: meurveobisa da mzrunvelobis or-
ganos ssk-is 11981-e muxlis) mixedviT. b-s, rogorc 
a-s kanonier warmomadgenels, am garigebis mowoneba 
ar SeuZlia, radgan es iqneboda isev sakuTar TavTan 
dadebuli garigeba 181-e paragrafis (ssk-is 114-e mu-
xlis) Sesabamisad.
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kazusi: `patara da didi nodari~

patara nodars (n), romelic daibada 1.8.1990, babua, didi 
nodari, Cuqnis 1000 lars ise, rom mSoblebma amis Sesaxeb 
araferi unda Seityon. marTalia, SemdegSi did nodars 
TviTon wamoscdeba naCuqrobis Sesaxeb Tavis SvilTan da, 
am gziT, orive mSobeli Seityobs, Tumca n-s mainc arafers 
gaagebineben da elodebian mis Semdgom moqmedebas. n 1.3.2008 
iyidis g-sagan 1000 larad nouTbuqs. miuxedavad imisa, rom 
mTeli Tanxa Tan aqvs, is mainc SeaTanxmebs ganwilvadebuli 
gadaxdis grafiks aTi Tvis ganmavlobaSi, damatebiTi pro-
centebis gareSe. pirvel procents is adgilzeve gadaixdis 
da Tan wamoiRebs nouTbuqs. n punqtualurad ixdis aseve 
Semdeg sam procents, Tumca mogvianebiT dakargavs inte-
ress nouTbuqis mimarT da gadaxdasac Sewyvets. 19.7.2008 
g ukavSirdeba mSoblebs da ainteresebs, Tu ras fiqrobs 
maTi Svili Semdgomi procentebis gadaxdaze. mSoblebi 
iTxoven mosafiqrebel dros. sabolood miiCneven, rom n 
cota xanSi TviTon gaxdeba srulwlovani da Tavs TviTon 
mouvlis. 8.8.2008 n marTlac ukavSirdeba g-s da hpirdeba 
nasyidobis darCenili fasis gadaxdas, Tumca g, romelsac 
mSoblebmac da Svilmac ukve Tavi moabezres, atyobinebs 
n-s, rom SeuZlia darCenili fasis gadaxdiT Tavi aRar Sei-
wuxos, nouTbuqi daabrunos da 400 lari ukan waiRos.
SeuZlia Tu ara g-s n-sagan nouTbuqis ukan moTxovna?

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

I. g-s moTxovna gsk-is 985-e paragrafis (ssk-is 172-e mu-
xlis 1-li nawilis) mixedviT
g-s SeiZleba hqondes n-s mimarT nouTbuqis dabrunebis mo-
Txovna gsk-is 985-e paragrafis (ssk-is 172-e muxlis 1-li 
nawilis) mixedviT. amisaTvis g unda iyos mesakuTre da n ni-
vTis mflobeli mflobelobis uflebis gareSe. 
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1. g-s sakuTreba
Tavdapirvelad nivTis mesakuTre iyo g, Tumca mas SeiZle-
ba daekarga es sakuTreba n-saTvis gadacemiT. amisTvis 
aucilebelia, gsk-is 929-e paragrafis 1-li winadadebis 
mixedviT, sanivTo garigeba – SeTanxmeba gamsxvisebelsa da 
SemZens Soris sakuTrebis gadacemasTan dakavSirebiT da 
nivTis gadacema.

saqarTveloSi moZrav nivTze sakuTrebis gadasace-
mad ssk-is 186-e muxlis 1-li nawilis Sesabamisad, 
nivTis gadacemisa da amasTan dakavSirebuli Se-
Tanxmebis garda damatebiT aucilebelia valdebu-
lebiTi garigebis namdviloba, saidanac gamomdina-
reobs SemZenis moTxovnis ufleba (“namdvili ufle-
ba”) nivTis gadacemasTan dakavSirebiT.

g-m n-s gadasca nouTbuqze mflobeloba 1.3.2008. 
sakiTxavia, daido Tu ara g-sa da n-s Soris sanivTo gari-
geba. 1.3.2008 n-m iyida g-sagan nouTbuqi, romelic Tan wa-
moiRo. am faqtobrivi moqmedebidan SesaZlebelia daskvnis 
gakeTeba, rom g-m da n-m valdebulebiTi garigebis – nasyi-
dobis xelSekrulebis garda dades aseve sanivTo garigeba 
ori urTierTmfaravi nebis gamoxatviT sakuTrebis gadas-
vlasTan dakavSirebiT.
sakiTxavia, namdvilia Tu ar n-s mier dadebuli sanivTo 
garigeba. nebis gamoxatvis momentSi n iyo Cvidmeti wlis 
da, rogorc arasrulwlovani, SezRudulad qmedunariani 
(gsk-is 106-e da me-2 paragrafebi, ssk-is me-14 muxlis 1-li 
nawili). SezRudulad qmedunarians sakuTari nebis gamoxa-
tviT SeuZlia mxolod misTvis uflebrivad sargebliani 
garigebis dadeba (gsk-is 107-e paragrafi, ssk-is 63-e mu-
xlis 1-li nawili). sanivTo garigeba n-saTvis uflebrivad 
mxolod sargebliania, iZens ra misi meSveobiT mxolod 
sakuTrebas da sanacvlod ar kargavs arafers. sanivTo ga-
rigeba, romlis meSveobiTac n-s gadaeca nivTze sakuTre-
bis ufleba, namdvilia.
Sedegi: g aRar aris nivTis mesakuTre, Sesabamisad, is veRar 
gamoiTxovs mas n-sagan, gsk-is 985-e paragrafis mixedviT. 
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2. sakuTrebis mopoveba qarTuli samarTlis 
mixedviT
gansxvavebiT germaniisagan, sadac abstraqciis 
principi moqmedebs (Sead. gv. 258 da Semdgomni), da 
sanivTo garigebis namdvilobaze valdebulebiTi 
garigebis CaSla zegavlenas ar axdens, saqarTvelo-
Si, kauzalobis principidan gamomdinare, sanivTo 
garigeba ver iqneba namdvili valdebulebiTi gari-
gebis namdvilobis gareSe. ssk-is 186-e muxlis 1-el 
nawilSi sakuTrebis gadacemis winapirobaa SemZenis 
namdvili uflebis arseboba, anu namdvili valde-
bulebiTi moTxovnis uflebis arseboba sakuTrebis 
gadacemasTan dakavSirebiT, romelic unda gamom-
dinareobdes valdebulebiTi garigebidan.
sakiTxavia, hqonda Tu ara n-s es namdvili ufleba, 
romlis gareSec is ver SeZlebda nivTze sakuTrebis 
mopovebas. es namdvili sanivTo ufleba mocemul 
SemTxvevaSi SesaZlebelia mxolod g-sa da n-s Soris 
dadebuli nasyidobidan warmoSobiliyo. 

1.1. nasyidobis namdviloba
3.03.2008 marts g-m da n-m dades ori urTierTmfara-
vi nebis gamoxatviT nasyidobis xelSekruleba, ssk-
is 477-e muxli. Tumca es nasyidoba SesaZlebelia 
aranamdvili iyos n-s arasrulwlovnebis gamo. 

1.1.1. arasargebliani garigeba 
nasyidobis dadebisas n iyo mxolod 17 wlis da, Se-
sabamisad, rogorc arasrulwlovani, ver dadebda 
misTvis arasargeblian garigebas mSoblebis nebar-
Tvis an mowonebis gareSe. nasyidobidan myidvels 
warmoeSveba fasis gadaxdis valdebuleba, rac amci-
rebs mis qonebriv poziciebs, ris gamoc nasyidoba 
ver iqneba arasrulwlovnisaTvis mxolod (ufle-
brivi) sargeblis momtani. misi namdviloba damo-
kidebulia arasrulwlovnis kanonismieri warmoma-
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dgenlis nebarTvaze an Semdgom mowonebaze (ssk-is 
63-e muxlis 1-li nawili).

1.1.2. mSoblebis nebarTva an mowoneba
ssk-is 63-e muxlis 1-li nawilis Sesabamisad, aras-
rulwlovans SeuZlia dados misTvis arasargeblia-
ni garigeba kanonieri warmomadgenlis (aq: mSoble-
bis, ssk-is 1198-e muxlis me-6 nawili) winaswari ne-
barTviT ssk-is me-100 muxlis mixedviT. nebarTva 
warmoadgens calmxriv miRebasavaldebulo nebis 
gamoxatvas, romlis gacemac SeiZleba aseve konklu-
denturad. mSoblebma Seityves babuis saCuqris Se-
saxeb da xeli ar SeuSales n-s am fuliT nouTbuqis 
SeZenaSi. mSoblebis es qceva SeiZleba warmoadgen-
des konkludentur nebarTvas. Tumca nebarTvis 
namdvilobisaTvis aucilebelia misi misvla adre-
satTan, anu adresatis Zalauflebis sferoSi mox-
vedra imgvarad, rom mas hqonoda saSualeba gacno-
boda nebis gamoxatvas. es wesi ucvlelad moqmedebs 
konkludenturi nebarTvis SemTxvevaSic. n-s ar Seu-
mCnevia mSoblebis mier saCuqris Sesaxeb Setyoba da 
ar gascnobia maTi nebis gamoxatvas, ris gamoc, mSo-
blebis qcevis konkludentur nebarTvad ganmarte-
bis miuxedavad (rac, Tavis mxriv, damatebiT argu-
mentacias saWiroebda), is ver gaxdeboda namdvili.
n ar moqmedebda mSoblebis nebarTviT. nasyido-
ba dadebis momentSi aris meryevad baTili da misi 
namdviloba damokidebulia n-s mSoblebis mowone-
baze.
 
1.1.3. garigebis namdviloba ssk-is 65-e muxlis 
1-li nawilis mixedviT
ssk-is 65-e muxlis 1-li nawilis Sesabamisad, xel-
Sekruleba, romelic dadebulia arasrulwlovnis 
mier kanonieri warmomadgenlis Tanxmobis gareSe, 
iTvleba namdvilad, Tuki arasrulwlovanma xelSe-
krulebiT gaTvaliswinebul moqmedebaTa Sesasru-
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leblad gankarga is saSualebani, romlebic mas ga-
dasces kanonierma warmomadgenlebma, an - am warmo-
madgenlebis TanxmobiT - mesame pirebma, am mizniT 
anda Tavisufali gankargvis mizniT.
problemuria, miiRo Tu ara n-m fuli mesame piri-
sagan mSoblebis TanxmobiT, Tumca es araarsebiTia 
im SemTxvevaSi, rodesac mas g-s winaSe nakisri val-
debuleba am TanxiT ar daufaravs. n-m nasyidobis 
xelSekrulebiT ikisra nasyidobis safasuris 1000 
laris gadaxda, da mocemul momentamde dafara 
mxolod 400 lari. sakiTxavia, sakmarisia Tu ara es 
ssk-is 65-e muxlis 1-el nawilSi moxseniebuli „xel-
SekrulebiT gaTvaliswinebuli moqmedebaTa Sesas-
ruleblad gankargvisaTvis“. 
n-m dafara nakisri valdebulebis mxolod nawili 
da gadasaxdeli darCa nasyidobis fasis darCenili 
nawili. am danawesis mizania daicvas arasrulwlo-
vani valdebulebis dakisrebisagan da misces mxo-
lod iseTi garigebis namdvilad dadebis ufleba, 
romliTac nakisri valdebulebis dafarvis saxs-
rebi mas xelT aqvs. imis gamo, rom arasrulwlovan 
nodars Tavisi xelSekrulebiT nakisri valdebule-
ba SeTanxmebis momentisaTvis jer ar daufaravs, ga-
rigeba ar SeiZleba iyos namdvili ssk-is 65-e muxlis 
1-li nawilis Sesabamisad. radgan mocemuli garige-
ba n-m kanonieri warmomadgenlis Tanxmobis gareSe 
dado da es garigeba ar aris namdvili ssk-is 65-e 
muxlis Sesabamisad, misi namdviloba damokidebu-
lia kanonieri warmomadgenlebis mowonebaze (ssk-
is 63-e muxlis 1-li nawili). mowonebamde garigeba 
meryevad baTilia24. 

24 Tu arasrulwlovani dafaravs ganwilvadebuli gadaxdis grafikiT nakisr 
yvela procents, maSin garigeba miiCneva namdvilad ukanaskneli procentis 
dafarvis momentidan ssk-is 65-e muxlis 1-li nawilis Sesabamisad, radgan 
arasrulwlovans aRar ekisreba aranairi valdebuleba. mocemul SemTxveva-
Si n-s ar ganukargavs Tavisi jibis fuli garigebiT nakisri valdebulebis 
dasafarad, ris gamoc garigeba ver iqneba namdvili ssk-is 65-e muxlis 1-li 
nawilis Sesabamisad.
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1.1.4. n-s mowoneba
nasyidoba SeiZleba namdvili gamxdariyo uSualod 
n-s mowonebis safuZvelze, ssk-is 63-e muxlis me-2 
nawili. 
amisaTvis aucilebelia, rom arasrulwlovani gamx-
dariyo srulwlovani da moewonebina garigeba. 
1.8.1990 dabadebuli n 1.8.2008 gaxda srulwlovani 
da 8.8.2008 moiwona garigeba g-s winaSe ssk-is 63-e mu-
xlis me-2 nawilis mixedviT. marTalia, g-m am mowo-
nebis Sesaxeb SetyobisTanave uari ganacxada xelSe-
krulebaze, Tumca arasrulwlovnis kontrahents 
uaris Tqmis ufleba aqvs mxolod garigebis mowone-
bamde, ssk-is 64-e muxlis 1-li nawilis Sesabamisad. 
am danawesSi xsenebuli mowonebis qveS igulisxme-
ba mowoneba rogorc kanonismieri warmomadgenlis 
mier ssk-is 63-e muxlis 1-li nawilis mixedviT, aseve 
mowoneba uSualod arasrulwlovnis mier, romelic 
ukve srulwlovani gaxda ssk-is 63-e muxlis 1-li 
nawilis mixedviT.
am SemTxvevaSi nasyidobis xelSekruleba namdvili 
gaxda n-s mowonebis safuZvelze da g-s Semdgomi 
uari umniSvneloa. nasyidoba aniWebs n-s namdvil 
uflebas ssk-is 186-e muxlis 1-li nawilis Sesabami-
sad. 
Sedegi: qarTuli samarTlis mixedviTac, n-m moipo-
va sakuTreba nivTze da g veRar SeZlebs mis gamo-
Txovas vindikaciis meSveobiT. 

II. g-s moTxovna gsk-is 812-es 1-li nawilis 1-li winada-
debis 1-li alternativis, 818-e paragrafis me-2 nawilis 
(ssk-is 976-e muxlis 1-li nawilis a) punqtisa da 979-e mu-
xlis me-2 nawilis) Sesabamisad – Sesrulebis kondiqcia 

g-s SeiZleba hqondes n-s mimarT moTxovnis ufleba, gsk-is 
812-es 1-li nawilis 1-li winadadebis 1-li alternativis, 
818-e paragrafis me-2 nawilis (ssk-is 976-e muxlis 1-li 
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nawilis a) punqtisa da 979-e muxlis me-2 nawilis) mixedviT, 
nouTbuqze sakuTrebisa da mflobelobis, rogorc usa-
fuZvlo gamdidrebis dabrunebisa. 
amisaTvis aucilebelia, n-s moepovebina es mflobeloba da 
sakuTreba, rogorc “raime”, g-s SesrulebiT samarTlebri-
vi safuZvlis gareSe.

1. raimes mopoveba SesrulebiT
n-m, rogorc zemoT vaxseneT, moipova sakuTreba da mflo-
beloba nivTze, anu “raime” zemoxsenebuli danawesis mixed-
viT. “raimes” mopoveba unda momxdariyo g-s SesrulebiT. 
Sesruleba aris sxvisi qonebis gacnobierebuli da mizan-
mimarTuli Sevseba. g-m gamoxata neba sakuTrebis gadace-
masTan dakavSirebiT da gadasca n-s mflobeloba ise, rom 
acnobierebda amgvarad am ukanasknelis qonebis zrdas. am 
moqmedebebiT is miznad isaxavda n-sTan dadebuli nasyido-
bis Sesrulebas. n-m moipova qonebrivi sargebeli g-s Ses-
rulebiT. 

2. samarTlebrivi safuZvlis gareSe
n-s qonebrivi sargebeli unda moepovebina samarTlebrivi 
safuZvlis gareSe. amgvar samarTlebriv safuZvels Sei-
Zleba warmoadgendes g-sa da n-s Soris dadebuli nasyido-
bis xelSekruleba. 

n-sa da g-s Soris dadebuli nasyidobis xelSekru-
leba namdvilia qarTuli samarTlis mixedviT, 
ris gamoc Sesrulebis kondiqciiT nivTis ukan mo-
Txovna unda gamoiricxos.

2.1. nasyidobis aranamdviloba germanuli samarTlis 
mixedviT
1.3.2008 g-m da n-m dades ori urTierTmfaravi nebis gamoxa-
tviT nasyidobis xelSekruleba, gsk-is 433-e muxli. Tum-
ca es nasyidoba SesaZlebelia aranamdvili iyos n-s aras-
rulwlovnebis gamo. 
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1.1.1. arasargebliani garigeba 
17 wlis n, rogorc arasrulwlovani, ver dadebda misTvis 
arasargeblian garigebas mSoblebis nebarTvis an mowo-
nebis gareSe. nasyidobidan myidvels warmoeSveba fasis 
gadaxdis valdebuleba, rac amcirebs mis qonebriv pozi-
ciebs, ris gamoc nasyidoba ver iqneba arasrulwlovnisa-
Tvis mxolod (uflebrivi) sargeblis momtani. misi namdvi-
loba damokidebulia arasrulwlovnis kanonieri warmoma-
dgenlis nebarTvaze, an Semdgom mowonebaze gsk-is 107-e da 
108-e paragrafebis Sesabamisad.

1.1.2. mSoblebis nebarTva an mowoneba
rogorc zemoT aRvniSneT, mSoblebis mier naCuqari fu-
lis Sesaxeb Setyoba da n-saTvis nouTbuqis SeZenaSi xelis 
arSeSla ver CaiTvleba konkludentur nebarTvad gsk-is 
107-e paragrafis Sesabamisad, radgan is ar misvlia adres-
ats. n-s aseve ar ganukargavs Tavisi jibis fuli garigebiT 
nakisri valdebulebis dasafarad, ris gamoc garigeba ver 
iqneba namdvili gsk-is 110-e paragrafis mixedviT.
nasyidoba SeiZleba namdvili gamxdariyo uSualod n-s 
mowonebis safuZvelze (gsk-is 108-e paragrafis me-3 
nawili). am droisaTvis arasrulwlovani n ukve gaxda 
srulwlovani da moiwona kidec garigeba g-s winaSe.
gansxvavebiT saqarTvelosagan, germaniaSi gsk-is 108-e pa-
ragrafis me-2 nawilis me-2 winadadebis mixedviT, Tu aras-
rulwlovnis kontrahenti mosTxovs mis warmomadgenels 
Tanxmobis gacemas, maSin Tanxmoba unda gaices ori kviris 
ganmavlobaSi. ori kviris uSedegod gasvlis Semdeg, iTvle-
ba, rom kanonierma warmomadgenelma garigebaze uari Tqva. 
sakiTxavia, mocemul SemTxvevaSi am orkviriani vadis gas-
vla, SeuZlebels xdis Tu ara, ara mxolod n-s mSoblebis 
mier, aramed aseve uSualod n-s mier garigebis mowone-
basac. arasrulwlovnis srulwlovanebasTan erTad, mis 
mier garigebis piradad mowonebis SesaZlebloba ikavebs 
mSoblebis mowonebis adgils. gsk-is 108-e muxlis me-2 nawi-
lis me-2 winadadebis mizans warmoadgens arasrulwlovnis 
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kontrahents, romelsac surs calsaxa gaxados garigebas-
Tan dakavSirebuli samarTlebrivi mdgomareoba, misces 
amis gakeTebis saSualeba – ori kviris Semdeg garigeba 
gaxdes sabolood baTili. Sesabamisad, es orkviriani vada 
unda moqmedebdes aseve srulwlovanebamiRweulis mier 
garigebis mowonebis SemTxvevaSic. am vadis gasvlis Semdeg 
(8.8.2008) garigebis mowoneba SeuZlebeli unda iyos aseve 
n-s mierac.
Sedegi: n-sa da m-s Soris dadebuli garigeba aranamdvilia, 
ris gamoc n-s ar aqvs samarTlebrivi safuZveli miRebulis 
SenarCunebisaTvis. 
saboloo Sedegi: n-m unda daabrunos miRebuli Sesrule-
bis kondiqciiT.
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asakobrivi 
zRvari

0-7 (mcirewlo-
vani)

7-18 (arasrulwlovani) 18- (srulwlo-
vani)

germania

nebis gamoxatva 
a r a n a m d v i l i a 
da ver gaxdeba 
namdvili verc 
warmomadgenlis 
mowonebis Sede-
gad (§ 104 gsk).

1. nebis gamoxatva nam-
dvilia, Tu arasrul-
wlovani iRebs ufle-
briv sargebels.

2. arasargebliani gari-
geba namdvilia mSoble-
bis mowonebis Sedegad 
(gsk-is 107-e da 108-e 
paragrafebi). 

3. gamonaklisi: “ji-
bis fuliT“ dadebuli 
garigebebi (§ 110 gsk); 
calmxrivi garigebebi 
(§ 111 gsk); sawarmos ga-
ZRola (§ 112 gsk).

SeuZlia 
SeuzRudavad 
dados garige-

bebi.

saqarTvelo

nebis gamoxatva 
a r a n a m d v i l i a 
da ver gaxdeba 
namdvili verc 
warmomadgenlis 
mowonebis Sede-
gad (ssk-is 58-e 
muxlis 1-li naw-
ili).

1. nebis gamoxatva nam-
dvilia, Tu arasrul-
wlovani iRebs ufle-
briv sargebels;

2. arasargebliani gari-
geba namdvilia mSoble-
bis mowonebis Sedegad 
(ssk-is 63-e muxli); 

3. gamonaklisi: “jibis 
fuliT“ dadebuli ga-
rigebebi (ssk-is 65-e 
muxlis 1-li nawili); 
calmxrivi garigebe-
bi (ssk-is 66-e muxlis 
1-li nawili); sawarmos 
gaZRola (ssk-is 65-e 
muxlis me-2 nawili).

 

SeuZlia 
SeuzRudavad 
dados garige-

bebi.

safrangeTi

18 wlamde piris nebis gamoxatva namdvilia 
mxolod gamonaklis SemTxvevaSi. gadam-
wyvetia ekonomikuri sargebeli. arasrul-
wlovans SeuZlia dados wvrilmani yofiTi 
garigebebi. 

SeuZlia 
SeuzRudavad 
dados garige-

bebi.

inglisi

gadamwyvetia, warmoadgenda Tu ara 
garigeba arasrulwlovnisaTvis aucileb-
el garigebas. arasrulwlovans mxolod 
maSin SeuZlia mis mier gacemuli Ses-
rulebis ukan moTxovna, Tu sanacvlod 
araferi miuRia.

SeuZlia 
SeuzRudavad 
dados garige-

bebi.
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§6 garigebis forma

literatura: Brox/Walker, Allgemeiner Teil des BGB31 (2007), 
164-175; Beale/Kötz/ Hartkamp/Tallon, Contract Law (2002), 154-
167; Flume, Allgemeiner Teil des Bürgerlichen Rechts4 (1992), 280; 
Köhler/Lange, BGB Allgemeiner Teil36 (2012), 186-195; Kramer, Das 
Scheingeschäft des Strohmanns – BGH, NJW 1982, 569, JuS 1983, 423; 
Mckendrick, Contract Law5 (2012), 254-268; Medicus, Bürgerliches Re-
cht21 (2007), 111-119; Zweigert/Kötz, Einführung in die Rechtsverglei-
chung3 (1996), 359-373.

Sesavali

yovel Tanamedrove marTlwesrigSi moqmedebs formis Ta-
visuflebis principi, romlis mixedviTac, Cveulebriv, 
garigeba SeiZleba daidos nebismieri formiT da misi 
formasavaldebulooba am wesidan mxolod gamonakliss 
warmoadgens. garigebis formis Tavisuflebisa da forma-
savaldebuloobis principebs aseve konsensualizmisa da 
formalizmis principsac uwodeben. konsensualizmis prin-
cipi mixedviT, garigebis namdvilobisaTvis sakmarisia Se-
Tanxmeba, rac warmoadgens nebis avtonomiis dacvas. for-
malizmis principis mixedviT ki, garigebis namdvilobisa-
Tvis aucilebelia garkveuli formis dacva. samarTlis 
sistemebi, romlebSic mxolod konsensualizmis principi 
imoqmedebda an iqneboda imgvarad mkacrad formalizebu-
lebi, rom yoveli garigebisaTvis savaldebulo formas 
gaiTvaliswinebda (magaliTad, arqauli romis samarTalSi) 
dResdReobiT ar arsebobs. Tanamedrove samarTlis siste-
mebi iTvaliswinebs rogorc erT, ise meore princips.
formasavaldebulo garigebebSi gansxvavebulia formis 
mizani da misi daucvelobiT gamowveuli Sedegebi. garige-
bis forma SeiZleba aucilebeli iyos: 1. garigebis namdvi-
lobisaTvis (ad validitatem) - formis dacvis gareSe garige-
ba ar iTvleba dadebulad. 2. garigebis damtkicebisaTvis 
(ad probationem) – garigebis arseboba SeiZleba damtkicdes 
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mxolod garkveuli tipis formaluri mtkicebulebebiT. 
formis daucveloba aq garigebis mtkicebas xdis SeuZle-
bels, riTic zRudavs mtkicebis Tavisuflebas. magali-
Tad, ssk-is 624-e muxlis me-2 winadadebis mixedviT, zepi-
rad dadebuli sesxis xelSekrulebac namdvilia, Tumca is 
ar SeiZleba dadasturdes mxolod mowmeTa CvenebebiT. 3. 
garigebis namdvilobas sWirdeba garkveuli avtorizaciis 
(homologation) gavla Sesabamisi administraciuli an iuri-
diuli organoebis mxridan. 4. garigebis namdvilobisaTvis 
mesame pirTa winaSe aucilebelia misi gasajaroeba an Set-
yobineba. magaliTad, germanul samarTalSi (gsk-is 171-e pa-
ragrafis me-2 nawili) da misi gavleniT qarTulSic (ssk-is 
108-e muxli) im warmomadgenlobiTi uflebamosilebis ga-
moxmobisaTvis, romelic gacxadda mesame piris winaSe, au-
cilebelia am mesame pirisaTvis Setyobineba. sakamaToa e. 
w. realuri garigebis SemTxvevebSi, romlebic dadebulad 
iTvleba mxolod Sesrulebis momentidan, warmoadgens Tu 
ara es Sesruleba garigebis formalur winapirobas.

germania

germaniis samoqalaqo  
kodeqsi

§125. baTiloba garige-
bis formis daucvelobis 
gamo. baTilia kanoniT da-
dgenili formis daucve-
lad dadebuli garigeba. 
saeWvoobisas garigebiT 
dadgenili formis daucve-
loba aseve Sedegad iwvevs 
garigebis baTilobas.

saqarTvelos samoqalaqo 
kodeqsi

muxli 59. formis daucve-
lad dadebuli garigeba. 
1. baTilia kanoniT an xel-
SekrulebiT gaTvaliswi-
nebuli aucilebeli for-
mis daucvelad dadebuli 
garigeba, aseve nebarTvis 
gareSe dadebuli garigeba, 
Tu am garigebisTvis saWi-
roa nebarTva.
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§126. werilobiTi forma. 
(1) Tu kanoniT dadgenilia 
werilobiTi forma, maSin 
dokumenti sakuTari xeliT 
unda iqnes xelmowerili 
Semdgenlis mier an masze 
unda gakeTdes misi sanota-
ro wesiT damowmebuli ini-
cialebi. (2) xelSekrulebis 
SemTxvevaSi mxareTa xel-
mowerebi unda gakeTdes 
erTi da igive dokumentze. 
Tu formdeba erTze meti 
identuri egzemplari, ma-
Sin sakmarisia, TiToeulma 
mxarem xeli moaweros meo-
re mxarisaTvis gankuTvnil 
dokuments. (3) werilobiTi 
forma SeiZleba Seicvalos 
eleqtronuli formiT, Tu 
kanonidan sxva raime ar ga-
momdinareobs. (4) sanota-
ro forma cvlis werilo-
biT formas.

§126a. eleqtronuli for-
ma. (1) Tu kanoniT dadgeni-
li werilobiTi forma unda 
Seicvalos eleqtronuli 
formiT, maSin nebis ga-
momvlenma am formas unda 
daurTos sakuTari saxeli, 
xolo eleqtronul doku-
ments ki daumatos kvali-
ficiuri eleqtronuli 
xelmowera “eleqtronuli 

muxli 69. garigebis for-
ma. 1. garigeba SeiZleba 
daidos zepirad an weri-
lobiTi formiT. 2. gari-
geba werilobiTi formiT 
SeiZleba daidos kanonmde-
blobiT gaTvaliswinebul 
SemTxvevebSi an mxareTa Se-
TanxmebiT. 3. garigebis we-
rilobiTi formis arsebo-
bisas sakmarisia garigebis 
monawile mxareTa xelmowe-
ra. 4. meqanikuri saSuale-
bebiT xelmoweris aRdge-
na, ganmeoreba an aRbeWdva 
dasaSvebia iq, sadac es mi-
Rebulia Cveulebad, maT 
Soris, fasian qaRaldebze 
xelis mowerisas, romelTa 
gamoSvebac didi raodeno-
biT xdeba. 5. werilobiTi 
formis arsebobisas, ka-
noniT gaTvaliswinebul 
SemTxvevebSi an mxareTa 
SeTanxmebiT garigeba an ga-
rigebis monawile mxareTa 
xelmowerebis namdviloba 
unda daamowmos notarius-
ma an kanoniT gaTvaliswi-
nebulma sxva pirma.
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xelmoweris Sesaxeb” kano-
nis (Signaturgesetz) mixedviT. 
(2) xelSekrulebis Sem-
TxvevaSi TiToeulma mxa-
rem eleqtronulad unda 
moaweros xeli identur 
egzemplars 1-l nawilSi 
aRwerili saxiT.

§126b.teqstualuri saxe. 
Tu kanoniT dadgenilia te-
qstualuri saxe, maSin nebis 
gamovlena unda gakeTdes 
dokumentSi an iseTi saxiT, 
romliTac SesaZlebelia 
mudmivad misi werilobi-
Ti reproduqcia, nebis ga-
momvleni piri unda iqnes 
dasaxelebuli, xolo nebis 
gamovlenis dadeba naTeli 
unda iyos xelmoweris re-
produqciiT an sxvagvarad.

§127. SeTanxmebuli for-
ma. (1) §126, §126a an §126b 
normebi saeWvoobisas ga-
moiyeneba aseve garigebiT 
dadgenili formis mimar-
Tac. (2) garda im SemTxve-
vebisa, rodesac sxva nebaa 
navaraudevi, garigebiT da-
dgenili werilobiTi for-
mis dacvisaTvis sakmarisia 
Setyobinebis gadacema ka-
vSirgabmulobis saSuale-
biT, xolo xelSekrulebis 
SemTxvevaSi, _ werilebis 

muxli 328. xelSekrule-
bis forma. 1. Tu kanoniT 
xelSekrulebis namdvilo-
bisaTvis dadgenilia gan-
sazRvruli forma, an mxa-
reebma xelSekrulebisa-
Tvis gaiTvaliswines aseTi 
forma, maSin xelSekrule-
ba ZalaSi Sedis mxolod am 
formis Sesaxeb moTxovnis 
Sesrulebis Semdeg. 2. Tu 
mxareebi SeTanxmdnen we-
rilobiT formaze, xelSe-
kruleba SeiZleba daidos 
mxareTa mier xelmoweri-
li erTi dokumentis Sed-
geniT; formis uzrunvel-
sayofad aseve sakmarisia 
satelegrafo Setyobine-
ba, teleasli an werilebis 
urTierTgacvla.
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gacvliT. Tu aseTi forma 
iqneba arCeuli, maSin dama-
tebiT §126 Sesabamisi da-
mowmeba SeiZleba iqnes mo-
Txovnili. (3) garda im Sem-
Txvevebisa, rodesac sxva 
nebaa navaraudevi, gari-
gebiT dadgenili werilo-
biTi formis dacvisaTvis 
sakmarisia aseve §126a dad-
genili eleqtronuli xel-
mowera, xolo xelSekrule-
bis SemTxvevaSi, _ ofer-
tisa da aqceptis gancxade-
bebis gacvla, romlebsac 
TiToeuls darTuli aqvs 
eleqtronuli xelmowera. 
Tu aRniSnuli forma iqneba 
arCeuli, maSin damatebiT 
§126a Sesabamisi xelmowera 
SeiZleba iqnes moTxovnili 
an, Tu aRniSnuli SeuZle-
belia erT-erTi mxarisa-
Tvis, _ §126 Sesabamisi da-
mowmeba.

§127a.sasamarTlo wesiT 
damtkicebuli morigeba. 
sasamarTlo wesiT damtki-
cebuli morigebis SemTx-
vevaSi, samoqalaqo sapro-
ceso kodeqsis (Zivilprozes-
sordnung) normebis mixed-
viT, gancxadebebis miRebis 
Sedegad Sedgenili oqmi 
cvlis sanotaro wesiT da-
mowmebas.
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§128. sanotaro wesiT da-
mowmeba. Tu xelSekrule-
bis sanotaro wesiT damow-
meba gaTvaliswinebulia ka-
noniT, maSin sakmarisia, Tu 
jer oferti, xolo Semdeg 
ki aqcepti damowmdes nota-
riusis mier.

§129. sajaro damowmeba. 
(1) Tu gancxadebis sajaro 
damowmeba gaTvaliswine-
bulia kanoniT, maSin gan-
cxadeba werilobiT unda 
Sedges da ganmcxadeblis 
xelmowera damowmdes no-
tariusis mier. Tu gan-
cxadeba Semdgenlis mier 
xelmoweril iqna sakuTari 
niSnis dadebiT, maSin saWi-
ro da sakmarisia §126 1-l 
nawilSi gaTvaliswinebuli 
inicialebis damowmeba. (2) 
gancxadebis sanotaro we-
siT damowmeba cvlis saja-
ro damowmebas.
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garigebebis SemTxvevaSi, romelTa namdvilobis winapiro-
basac garkveuli formis dacva warmoadgens, is ZiriTadad 
emsaxureba: mtkicebis, gafrTxilebis, rCevisa da kontro-
lis funqcias. garkveuli tipis garigebebis SemTxvevaSi 
aucilebelia, rom saxeze iyos garkveuli tipis mtkicebi-
Ti wonis mqone sabuTi, romliTac dadasturdeboda misi 
dadeba. formasavaldebuloobam aseve unda daicvas mxare 
naCqarevi gadawyvetilebis miRebisagan – aucilebelia, 
rom saboloo gadawyvetilebis miRebamde garigebis erTi 
an orive mxare “orjer dafiqrdes”. notariuli formiT an 
administraciuli organos winaSe gacxadebiT dasadebi ga-
rigebebis SemTxvevaSi formis dacva uzrunvelyofs gari-
gebis mxareebisaTvis kompetenturi iuridiuli konsul-
taciis gawevas garigebis samarTlebriv SedegebTan dakav-
SirebiT da misi Sinaarsis gadamowmebas Sesabamisi organos 
mier.
germanuli samarTali icnobs garigebis formis Semdeg 
saxes: 1. teqstobrivi forma (gsk-is 126a paragrafi) – au-
cilebelia garigebis nebis gamoxatva dafiqsirebuli iyos 
dokumentze an informaciis sxva matarebelze, romelzec 
am informaciis Senaxva da gadmocema SesaZlebelia xangr-
Zlivi drois ganmavlobaSi. unda ikiTxebodes Semdgenelis 
saxeli da gvari. 2. werilobiTi formis dacvisaTvis, rome-
lic gsk-is 126-e da 127-e paragrafebSia gaTvaliswinebuli, 
aucilebelia xelmowerili an notariusis mier dadastu-
rebuli niSandasmuli dokumenti. 3. eleqtronuli forma 
(gsk-is 126a, 126-e paragrafis me-3 nawili) iTvaliswinebs 
eleqtronuli dokumentis arsebobas, romelzec dasmu-
lia e. w. kvalificiuri xelmowera. amis garda germanuli 
samarTali icnobs 4. sajaro dadasturebasa da 5. notaria-
lur damowmebas (gsk-is 129-e paragrafi), aseve – 6. nebis 
gamoxatvas administraciuli organos winaSe orive mxaris 
TandaswrebiT (gsk-is 925-es 1-li nawili, 1310-e da Semdgo-
mi paragrafebi).
miuxedavad imisa, rom formis dacva germaniaSi mTeli 
rigi garigebebis namdvilobis winapirobaa, misi dacva ar 
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warmoadgens TviTmizansa da garigebis namdvilobis ab-
solutur winapirobas. magaliTad, qmeduunaros mier ga-
moxatul neba maSinac ki ver gaxdeba namdvili, rodesac es 
qmeduunarosaTvis calsaxad (samarTlebrivad Tu ekono-
mikurad) sargeblis momtania da ar arsebobs qmeduunaro 
piris am garigebisagan dacvis aucilebloba. gansxvavebiT 
qmeduunaros mier gamoxatuli nebisagan, formasavalde-
bulo garigeba formis dacvis gareSec xdeba namdvili, Tu 
is mizani, romlis miRwevasac emsaxureboda formis dacva, 
mis gareSec miRweulia. realuri Sesrulebis SemTxvevaSi 
formis daucvelad dadebuli formasavaldebulo gari-
geba sruli moculobiT xdeba namdvili. magaliTad, miwis 
nakveTis nasyidoba an Cuqebis dapireba namdvilia formis 
dacvis gareSec, Tu miwis nakveTze sakuTreba gadaece-
ma myidvels, an dampirebeli Seasrulebs Tavis dapirebas 
(gsk-is 311-e (b) paragrafis 1-li nawilis me-2 winadadeba, 
518-e paragrafis me-2 nawili). am dros igulisxmeba, rom 
formis dacvis aucilebloba aRar arsebobs, radgan misi 
mizani isedac miRweulia – arsebobs garigebis dadebis 
mtkicebuleba da mxare, romlis dacvasac emsaxureboda 
formasavaldebulooba, ar saWiroebs arc gafrTxilebas 
da arc rCvevas, radgan realuri Sesrulebisas srulad 
gaiazra mis mier gaRebuli msxveplis mniSvneloba.
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kazusi: `ori nasyidoba~

givi (g) sTavazobs merabs (m) misi kuTvnili miwis nakveTis 
yidvas 100 000 larad. mxareebi zepiradve SeaTanxmeben, 
rom arc erT maTgans ar unda hqondes ufleba miuTiTos 
garigebis formis naklze. imisaTvis, rom dazogon saSemo-
savlo gadasaxadi, mxareebi notariulad damowmebul xel-
SekrulebaSi nivTis fasad uTiTeben 70 000 lars. mogviane-
biT givis gamouCndeba axali myidveli, romelic mzad aris 
miwis nakveTSi 120 000 laric ki gadaixados da romelsac 
mihyidis kidec xelmeored am nakveTs. merabs ainteresebs, 
SeuZlia Tu ara mosTxovos givis miwis nakveTis gadacema. 

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

m-s moTxovna gsk-is 433-e paragrafis 1-li nawilis (ssk-
is 477-e muxlis 1-li nawilis) Sesabamisad
m-s SeiZleba hqondes moTxovnis ufleba g-s mimarT miwis 
nakveTze sakuTrebisa da mflobelobis gadacemasTan daka-
vSirebiT gsk-is 433-e paragrafis 1-li nawilis (ssk-is 477-e 
muxlis 1-li nawilis) Sesabamisad. amisaTvis aucilebelia 
g-sa da m-s Soris dadebuli namdvili nasyidoba.

I. miwis nakveTis nasyidoba 70 000 larad
 
a. SeTanxmebis obieqturi mxare
g-m da m-m SeaTanxmes werilobiTi formiT miwis nakveTis 
nasyidoba 70 000 larad. Sesabamisad, obieqturi mesame pi-
ris Tvalsawieridan, romelmac ar icis meore, “namdvili” 
SeTanxmebis Sesaxeb, saxezea nasyidoba.

b. SeTanxmebis aranamdviloba gsk-is 117-e paragrafis 1-li 
nawilis (ssk-is 56-e muxlis 1-li nawilis) mixedviT 
sakiTxavia, Tu rogor aisaxeba SeTanxmebis namdvilobaze 
is faqti, rom mxareebs am garigebiT sxva garigebis dafarva 



163

surdaT da ar hqoniaT namdvili neba 70 000 larad garige-
bis dadebisa. gsk-is 117-e paragrafis 1-li nawilis (ssk-is 
56-e muxlis 1-li nawilis) Sesabamisad, baTilia garigeba, 
romelic dadebulia mxolod mosaCveneblad, im ganzrax-
vis gareSe, rom mas Sesabamisi iuridiuli Sedegebi mohyves 
(e. w. moCvenebiTi garigeba). mocemul SemTxvevaSi zustad 
aseT moCvenebiT garigebasTan gvaqvs saqme. g-m da m-m dades 
garigeba 70 000 larad mxolod imisaTvis, rom hqonodaT 
werilobiTi garigeba, romelic daakmayofilebda gsk-is 
311-e b paragrafis (ssk-is 323-e muxlis) winapirobebs da 
gaxdeboda sakuTrebis mopovebis safuZveli. sinamdvile-
Si es garigeba maT ar undodaT da undodaT sxva garigeba 
100 000 larad. werilobiTi formiT nebis gamoxatva moxda 
mxolod moCvenebiTad, ris gamoc saxezea moCvenebiTi ga-
rigeba.
SeTanxmeba 70 000 larze aris aranamdvili gsk-is 117-e pa-
ragrafis 1-li nawilis (ssk-is 56-e muxlis 1-li nawilis) 
Sesabamisad.
Sedegi: namdvili SeTanxmebis ararsebobis gamo miwis nak-
veTis nasyidoba 70 000 larad ar dadebula. 

II. miwis nakveTis nasyidoba 100 000 larad 
Tumca moCvenebiT garigebasTan erTad mxareebma dades 
aseve aramoCvenebiTi nasyidoba. es nasyidoba aris TvalT-
maqcuri garigeba, anu garigeba, romelic dafarulia moC-
venebiTi garigebiT da is SeiZleba iyos namdvili, Tu akma-
yofilebs gsk-is 117-e paragrafis me-2 nawilis (ssk-is 56-e 
muxlis me-2 nawilis) mixedviT misTvis gaTvalisiwnebuli 
namdvilobis winapirobebs. 

a. SeTanxmeba 100 000 larTan dakavSirebiT 
saxeze gvaqvs g-isa da m-is ori urTierTmfaravi nebis ga-
moxatva zepiri formiT, romelic mimarTulia miwis nak-
veTze 100 000 larad nasyidobis dadebisaken. SeTanxmeba ar 
wamoadgens mxolod moCvenebiTs da ar gamoiyeneba gsk-is 
117-e paragrafis 1-li nawili (ssk-is 56-e muxlis 1-li nawi-
li). 
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b. garigebis aranamdviloba kanonsawinaaRmdegoobis gamo
g-sa da m-s Soris dadebuli xelSekruleba, rogorc kanon-
sawinaaRmdego garigeba, SesaZlebelia aranamdvili iyos, 
gsk-is 134-e paragrafi (ssk-is 54-e muxlis 1-li nawili). g-sa 
da m-s hqondaT mizani gadasaxadebis nawilis damalvisa, 
rac germaniis mosakreblis Sesaxeb kanonis 370-e paragra-
fis (saqarTvelos administraciul samarTaldarRvevaTa 
kodeqsis 1648-e muxlis) Sesabamisad, warmoadgens kanonda-
rRvevas. sakiTxavia, aris Tu ara garigeba aranamdvili am 
danawesebis darRvevis gamo. germaniis federaluri sasa-
marTlos praqtikis25 mixedviT, garigeba, romlis Sesru-
lebac gadasaxadebis damalvas ukavSirdeba, mxolod maSin 
aris aranamdvili am mizeziT, Tu gadasaxadebis damalva 
warmoadgenda mis mTavar da ara damatebiT motivs. moce-
mul SemTxvevaSi g-sa da m-s mTavari mizani miwis nakveTis 
gayidvaa, romlis ganxorcielebisasac surT gadaixadon 
naklebi saSemosavlo gadasaxadi, Tumca isini garigebas ar 
deben mxolod am mizniT. es xelSekruleba ar aris aranamd-
vili, rogorc kanonsawinaaRmdego garigeba. 

g. garigebis aranamdviloba gsk-is 125-e paragrafis (ssk-
is 59-e muxlis 1-li nawilis 1-li variantis) mixedviT
Tumca nasyidoba SeiZleba aranamdvili iyos, Tu is dade-
bulia misTvis gaTvaliswinebuli formis daucvelad, ris 
winapirobasac wamoadgens am garigebis formasavaldebu-
looba.

1. formasavaldebulooba
gsk-is 311-e (b) paragafis (ssk-is 323-e muxlis) Sesabamisad, 
miwis nakveTis nasyidobisaTvis gaTvaliswinebulia weri-
lobiTi forma. 

2. savaldebulo formis darRveva
miwis nakveTis 100 000 larad yidvis xelSekruleba mxa-
reebs ar daudiaT werilobiTi formiT. 

25  BGH, NJW-RR 2008, 1050.
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3. gansxvavebuli SeTanxmeba mxareebs Soris
mxareebs Soris SeTanxmeba, romlis mixedviTac orives 
ekrZaleboda formis naklze miTiTeba, SeiZleboda gamo-
ricxavdes savaldebulo formis darRvevas konkretul 
SemTxvevaSi. am SeTanxmebiT mxareebma maT Soris dadebuli 
garigeba miiCnies araformasavaldebulod. Tumca gsk-is 
311-e (b) paragrafi (ssk-is 323-e muxli) warmoadgens impe-
ratiul danawess, romlis Secvlac mxareTa SeTanxmebiT 
dauSvebelia. 

4. formis dacva falsa demonstratio-s principis Sesabamisad
marTalia, g-m da m-m meore (100 000 larad) dadebuli nas-
yidobisaTvis ar gaiTvaliswines Sesabamisi forma, magram 
SesaZlebelia, rom pirveli, moCvenebiTi nasyidobis Sem-
TxvevaSi daculma formam “moarCinos” meore nasyidobis 
formis nakli. erT-erTi mosazrebiT, es dasaSvebia e. w. fal-
sa demonstratio-s principis gamoyenebiT26. rodesac mxareebs 
SemTxveviT eSlebaT garigebis erT-erTi elementis da-
saxeleba, Tumca erTsulovanni arian am dasaxelebis ukan 
mdgom SinaarsTan dakavSirebiT, garigeba ideba am namdvi-
lad nagulisxmevi SinaarsiT. igive wesi unda moqmedebdes, 
Tu mxareebi Segnebulad arasworad asaxeleben garigebis 
am elements.
Tumca absoluturad gabatonebuli mosazrebis Tanaxmad, 
mxareebs ar unda mieceT saSualeba moCvenebiTi garigebis 
formis dacviT amavdroulad daicvan forma TvalTmaqcu-
ri garigebisaTvis da amgvarad gverdi auaron mis forma-
savaldebuloobas.
formis naklis “morCena” realuri SesrulebiT (gsk-is 311-
e b 1-li nawilis me-2 winadadeba) aq ar gamogvadgeba, rad-
gan miwis nakveTze sakuTrebis gadacema ar momxdara.
miwis nakveTis nasyidoba 100 000 larad aranamdvilia – 
savaldebulo formis darRvevis gamo.

26 Sead. gv. 193
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saboloo Sedegi: imis gamo, rom g-sa da m-s Soris dadebu-
li orive garigeba aranamdvilia, m-s ar aqvs g-s mimarT mi-
wis nakveTze sakuTrebisa da mflobelobis gadacemis mo-
Txovnis ufleba.
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kazusi: `zurab veSapiZis pirveli dapireba~

advokati zurab veSapiZe uTanxmdeba Tavis Rarib naTes-
avs lamaras, rom Tavdebad daudgeba mas. mas, rogorc ad-
vokats, ar sWirdeba Tavdebobis werilobiTi formiT da-
deba; isedac SesaniSnavad uwyis TavdebobasTan dakavSire-
buli riskebis Sesaxeb. aris Tu ara es garigeba namdvili?

germaniis samoqalaqo 
kodeqsi

§766. Tavdebobis gancxa-
debis werilobiTi forma. 
Tavdebobis xelSekrulebis 
namdvilobisaTvis saWiroa 
Tavdebobis gancxadebis we-
rilobiTi formiT wardge-
na. Tavdebobis gancxadebis 
eleqtronuli formiT war-
dgena gamoricxulia. imde-
nad, ramdenadac Tavdebi 
asrulebs ZiriTad val-
debulebas, formis nakli 
swordeba.

germaniis savaWro  
kodeqsi

§350. Tavdebobaze, valis 
dapirebaze an valis aRia-
rebze, imdenad ramdenadac, 
Tavdeboba TavdebisaTvis, 
valis dapireba dampire-
blisaTvis da valis aRia-
reba amRiareblisaTvis 
warmoadgens savaWro ga-
rigebas, garigebisaTvis 
gaTvaliswinebuli formis 
danawesebi germaniis samo-
qalaqo kodeqsis 766-e pa-

saqarTvelos samoqalaqo 
kodeqsi

muxli 892. Tavdebobis 
forma. 1. Tavdebobis namd-
vilobisaTvis saWiroa Tav-
debis werilobiTi gancxa-
deba da TviT Tavdebobis 
dokumentSi (xelSekrule-
baSi) Tavdebis pasuxism-
geblobis raodenobrivad 
gansazRvruli maqsimaluri 
Tanxis miTiTeba. 2. Tu vin-
me Tavisi profesiuli saq-
mianobis Sesrulebis far-
glebSi ganacxadebs Tavde-
bobis Sesaxeb, maSin formis 
dacva ar aris aucilebeli.
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Tavdebobis namdvilobisaTvis aucilebelia gsk-is 766-
e paragrafis 1-li winadadebiT (ssk-is 892-e muxlis 1-li 
nawiliT) gaTvalsiwinebuli werilobiTi formis dacva (sa-
qarTveloSi: Tavdebis pasuxismgeblobis raodenobrivad 
gansazRvruli maqsimaluri Tanxis miTiTeba imave doku-
mentSi), rac mocemul SemTxvevaSi mxareebma ar Seasrules. 
gsk-is 766-e paragrafis me-3 winadadebiT gaTvaliswine-
buli realuri Sesruleba saxeze ar aris. mocemuli xel-
Sekruleba mxolod maSin SeiZleba iyos namdvili, Tu mo-
culi iqneboda gsk-is 350-e paragrafiT gaTvaliswinebu-
li sagamonakliso danawesiT. amisTvis aucilebelia, rom 
Tavdeboba zurab veSapiZisaTvis warmoadgendes savaWro 
garigebas. garigebis savaWro garigebad miCnevisaTvis es 
garigeba unda dados vaWarma (germaniis savaWro kodeqsis 
1-li da me-6 paragrafebis Sesabamisad) sakuTari savaWro 
saqmianobis farglebSi. advokati ar aris vaWari da, Sesaba-
misad, verc mis mier nakisri Tavdeboba iqneba formis dau-
cvelad namdvili. 

saqarTveloSi ssk-is 892-e muxlis me-2 nawiliT ga-
Tvaliswinebulia sagamonakliso danawesi Tavde-
bobis formasavaldebuloobidan. amisaTvis zurab 
veSapiZes unda emoqmeda Tavisi profesiuli saq-
mianobis farglebSi. marTalia, man miuTiTa Tavis 
saadvokato saqmianobaze, magram am danawesis gamo-
yenebisaTvis gadamwyvetia ara is, Tu ra saqmianobiT 
aris Tavmdebi dakavebuli zogadad da ra gamocdi-
lebas flobs am saqmianobidan gamomdinare, aramed 
– kisrulobs Tu ara Tavdebobas misi profesiuli 
saqmianobis farglebSi. naTesavisaTvis Tavdebad 
dadgoma ar wamoadgens advokatis profesiul saq-
mianobas. 

Tavdeboba aranamdvilia formis daucvelobis gamo.

ragrafis 1-li da me-2 nawi-
lis, 780-e paragrafisa da 
781-e paragrafis 1-li da 
me-2 nawilebis Sesabamisad 
ar gamoiyeneba. 
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kazusi: `zurab veSapiZis meore dapireba~

advokati zurab veSapiZe (z. v.) pirdeba Tavis naTesavs la-
maras (l) amjerad 1700 laris Cuqebas. xuTi wlis ganmavlo-
baSi lamaram ufasod imuSava veSapiZis biuroSi damlage-
blad. lamaras moridebul Txovnaze – Tanxis adgilze mi-
cemis an saCuqris xelweriliT dadasturebasTan dakavSi-
rebiT, batoni zurabi ucxadebs mas, rom is “sityvis kacia” 
da misi sityva dasturs ar saWiroebs. mas Semdeg, rac baton 
zurabs 7 Tvis gasvlis Semdegac ar gadaucia lamarasaTvis 
Sepirebuli Tanxa, am ukanasknels ainteresebs, aqvs Tu ara 
1700 laris moTxovnis ufleba.

germaniis samoqalaqo 
kodeqsi

§518. Cuqebis Sepirebis 
forma. (1) im xelSekru-
lebis namdvilobisaTvis, 
romliTac Cuqebis saxiT 
xdeba valdebulebis Ses-
rulebis Sepireba, saWiroa 
Sepirebis sanotaro wesiT 
damowmeba. analogiuri 
wesi moqmedebs Sepirebis an 
aRiarebis Sesaxeb gancxa-
debis mimarT, rodesac va-
lis Sepireba an valis aRia-
reba xorcieldeba Cuqebis 
saxiT §§780 da 781 mocemu-
li saxiT. (2) formis nakli 
swordeba Sepirebuli val-
debulebis Sesrulebis 
ganxorcielebiT.

saqarTvelos samoqalaqo 
kodeqsi

muxli 525. Cuqebis xel-
Sekrulebis dadeba. saCu-
qris dapireba. 1. moZrav 
nivTze Cuqebis xelSekru-
leba dadebulad iTvleba 
qonebis gadacemis momenti-
dan. 2. uZrav nivTze Cuqebis 
xelSekruleba dadebulad 
iTvleba xelSekrulebiT 
gansazRvruli sakuTrebis 
uflebis sajaro reestrSi 
registraciis momentidan. 
3. saCuqris dapireba warmo-
Sobs Cuqebis valdebulebas 
mxolod maSin, Tu igi weri-
lobiTi formiTaa dadebu-
li.
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amoxsna:
(germanuli da qarTuli samarTlis mixedviT)

I. l-s moTxovna gsk-is 516-e paragrafis (ssk-is 524-e mu-
xlis) mixedviT
l-s SeiZleba hqondes moTxovnis ufleba z. v.-s mimarT 
Cuqebis xelSekrulebidan. amisaTvis aucilebelia, rom 
mxareebs Soris dadebuliyo Cuqebis xelSekruleba gsk-is 
516-e paragrafis (ssk-is 524-e muxlis) Sesabamisad.
Cuqebis xelSekruleba 1700 larTan dakavSirebiT
Cuqebis xelSekruleba warmoadgens e. w. realur garige-
bas, romelic, gansxvavebiT konsensualuri garigebisagan, 
dadebulad iTvleba ara garigebis arsebiT elementebze 
SeTanxmebis, aramed misi realuri Sesrulebis momentidan. 
mocemul SemTxvevaSi saxeze gvaqvs mxolod Cuqebis dapi-
reba, rac ar aris sakmarisi Cuqebis dadebisaTvis.

II. l-s moTxovna gsk-is 518-e paragrafis (ssk-is 525-e mu-
xlis) mixedviT 

miuxedavad Cuqebis xelSekrulebis aranamdvilobisa, z. 
v.-sa da l-s Soris SeiZleba dadebuliyo Cuqebis dapireba 
gsk-is 518-e paragrafis (ssk-is 525-e muxlis) Sesabamisad, 
romlidanac l-s eqneboda saCuqris moTxovnis ufleba z-s 
mimarT.

a. SeTanxmeba 
SeTanxmeba l-sa da z. v.-s Soris saCuqris dapirebasTan 
dakavSirebiT saxezea.

b. SeTanxmebis aranamdviloba gsk-is 125-e paragrafis (ssk-
is 59-e muxlis 1-li nawilis) Sesabamisad
mocemuli SeTanxmebisaTvis gsk-is 518-e paragrafis 1-li 
nawili (ssk-is 525-e muxlis me-3 nawili) iTvaliswinebs we-
rilobiTi formis dacvas. Sesabamisad, SeTanxmeba SeiZle-
ba aranamdvili iyos, rogorc formis dacvis gareSe dade-
buli formasavaldebulo garigeba.
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g. gamonaklisis saxiT formis arasavaldebulooba
zogadi wesis mixedviT, formis dacvis gareSeE dadebuli 
formasavaldebulo garigeba aranamdvilia. Tumca ganasx-
vaveben savaldebulo formis daucvelobis sam SemTxvevas:

1) garigebis dadebisas formis savaldebulooba cnobilia 
orive mxarisaTvis da isini Segnebulad uars amboben mis 
dacvaze, an ugulisyurobis gamo iviwyeben. am SemTxvevaSi 
garigeba aranamdvilia formis daucvelobis gamo.

2) erTi mxare boroti ganzraxviT atyuebs meores for-
mis arasavaldebuloobis Sesaxeb, raTa mogvianebiT Tavis 
sasikeTod gamoiyenos garigebis aranamdviloba. xelSe-
krulebis am gansakuTrebiT mZime darRvevis gamo meore 
mxare kargavs mis aranamdvilobaze miTiTebis uflebas27; 
misTvis xelSekruleba namdvilia formis daucveladac da 
warmoSobs samarTlebriv Sedegebs, magram Tu motyuebul 
mxares surs xelSekrulebis aranamdvilobis moSvelieba, 
maSin xelSekruleba aranamdvilia. amgvari ormagi danawe-
sis mizans warmoadgens arakeTilsindisieri mxaris daza-
raleba imgvarad, rom man ar isargeblos sakuTari arake-
Tilsindisieri qceviT.

3) xelSekrulebis dadebis momentisaTvis orive mxarisa-
Tvis cnobilia formasavaldebuloobis Sesaxeb, magram 
erTi mxare kmayofildeba meoris araformaluri dapi-
rebiT. es SemTxvevebi cnobilia e. w. “sityvis kacis” an 
“jentlmenuri SeTanxmebis” saxeliT da maTi gadawyveta 
germanul iuridiul doqtrinaSi sakamaToa:
gabatonebuli mosazrebis28 mixedviT, am dros garigeba 
aranamdvilia, radgan vinc Segnebulad uars ambobs misi 
dacvisaTvis gaTvaliswinebul samarTlebriv meqanizme-
bze, mas samarTali ar icavs. Tu meore mxare ar Seasrulebs 
zepirsityvier dapirebas, patiosan sityvas mindobil mxa-
res arafris moTxovnis ufleba ar aqvs.

27 Flume, Allgemeiner Teil des Bürgerlichen Rechts, 280.
28 moyolebuli meore raixis cnobili gadawyvetilebidan (RGZ 117, 121).
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aragabatonebuli mosazrebis29 mixedviT, am zogadi prin-
cipidan unda gakeTdes gamonaklisi im SemTxvevisaTvis, 
rodesac erTi mxare endo meoris “patiosan sityvas” da so-
cialuri Tu sxvagvari daqvemdebarebulobis gamo xelT ar 
gaaCnda aranairi qmediTi instrumenti, riTic aiZulebda 
meore mxares garigebis dadebas formis dacviT.

kamaTis gadawyveta: meore, aragabatonebuli mosazre-
ba angariSs uwevs im faqts, rom, mTel rig SemTxvevebSi, 
erTi mxarisaTvis SeuZlebelia, miuxedavad formasaval-
debuloobis codnisa, aiZulos meore daicvas es forma. 
am dros dauSvebelia daqvemdebarebuli da patiosan sity-
vas mindobili mxaris dazaraleba, ris gamoc upiratesoba 
unda mieniWos am aragabatonebul mosazrebas.
mocemul SemTxvevaSi mesame variantSi aRwerili situacia 
gvaqvs saxeze; l-m daijera z. v.-s dapireba, magram ardaje-
rebis SemTxvevaSic mas didi arCevani ar hqonia. socialu-
ri daqvemdebarebulobis gamo is ver aiZulebda z. v.-s ga-
rigebis dadebas formis dacviT. garigeba formis dacvis 
gareSec unda CaiTvalos namdvilad.

Sedegi: vemxrobiT ra aragabatonebul mosazrebas, z. v.-sa 
da l-s Soris dadebuli Cuqebis dapirebis xelSekrule-
ba namdvilia da l-s aqvs saCuqris, 1700 laris, moTxovnis 
ufleba gsk-is 518-e paragrafis 1-li nawilis (ssk-is 525-e 
muxlis 1-li nawilis) mixedviT. 

29 Sead. BGHZ 23, 249; BGHZ 48, 396, Medicus, Bürgerliches Recht Rn. 181. 
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inglisi
rogorc erT-erTi inglisuri frTiani gamonaTqvami am-
bobs, “zepiri xelSekrulebis fasi imdenivea, ramdenic 
im qaRaldisa, romelzec is aris dawerili”. gansxvavebiT 
germanuli samarTlisagan, anglo-amerikuli samarTali 
asxvavebs formis orgvar funqcias: mTel rig SemTxveveb-
Si forma aucilebelia, magram amave dros sakmarisia ga-
rigebisaTvis savaldebulo Zalis mosaniWeblad. am dros 
garigeba mboWavia, miuxedavad imisa, saxezea Tu ara yvela 
is elementi, romelic aucilebeli iqneboda garigebis 
mboWavobisaTvis es garigeba formis daucvelad rom dade-
buliyo. sxva SemTxvevebSi forma aucilebelia, magram ara-
sakmarisia garigebis mboWavobisaTvis; damatebiT saxeze 
unda iyos garigebis yvela sxva winapirobac. germaniaSi 
SeuZlebelia formam Caanacvlo garigebis raime aucile-
beli elementi, magaliTad, romelime arsebiT pirobebze 
SeTanxmeba, rasac naTelyofs gsk-is 154-e muxli - calkeul 
pirobebze SeTanxmeba maSinac ar aris mboWavi, rodesac is 
werilobiT iqna dafiqsirebuli. 
gansxvavebiT germaniisagan, inglisSi formis aucileblo-
ba zemoxsenebul pirvel SemTxvevaSi ar wamoadgens gamo-
nakliss araformasavaldebuloobis (konsensualizmis) 
dauwereli principidan, aramed pirdapir kavSirSia consi-
deration-Tan. garigeba, romlebic sxva SemTxvevaSi considera-
tion-is ararsebobis gamo iqneboda aranamdvili, Tu dadebu-
lia Sesabamisi formis dacviT, namdvilia.

magaliTad: Cuqebis dapireba, calmxrivi valde-
bulebebi, ofcia (garigeba, romliTac erT mxares 
eniWeba privilegia garkveuli drois ganamvlobaSi 
dados garkveuli tipis garigeba), Tu dadebulia 
deed-is formiT, aris namdvili.

formis rekvizitebi mowesrigebulia 1989 wlis kanonSi 
(Law of Property (Miscellaneous Provisions) Act 1989), romelic are-
gulirebs formasavaldebulo garigebebs. deed aris doku-
menti, romelic aniWebs, amtkicebs an wyvets samarTlebriv 
uflebas an interess da aris xelmowerili. Tavdapirve-
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lad gaTvaliswinebuli iyo dokumentze beWedis dasma, ro-
melic amJamad Canacvlebulia mowmis mier xelmoweris da-
dasturebiT. werilobiTi forma gaTvaliswinebulia miwis 
nakveTze dadebuli garigebebisaTvis da garkveuli tipis 
samomxmareblo kreditebisaTvis (Section 2 of the Law of Pro-
perty (miscellaneous Provisions) Act 1989).
rodesac mxareebma ar daicves garigebisaTvis gaTvaliswi-
nebuli forma, magram, miuxedavad amisa, Seasrules Se-
TanxmebiT nakisri valdebulebebi, Zveli sasamarTlo do-
qtrina Part-Performance-is principis meSveobiT arbilebda 
formis daucvelobis Sedegebs.

Wakeham v Mackenzie (1968): 67 wlis qvrivma miatova 
municipaluri TavSesafari, raTa moevlo 72 wlis 
aseve qvrivi mamakacisaTvis, romelsac Seryeuli 
hqonda janmrTeloba da romelic zepiri formiT 
Sepirda qvrivs kuTvnili saxlis datovebas ander-
ZiT. qalma gaiRo saojaxo xarjebi, risTvisac mas ar 
miuRia kompensacia. sasamarTlom miiCnia, rom qalis 
moqmedeba mtkicdeboda zepiri SeTanxmebiT da war-
moadgenda mis Sesrulebas, ris gamoc unda miniWe-
boda saxlis gadacemis moTxovnis ufleba, miuxeda-
vad werilobiTi formis daucvelobisa.

Tumca dResdReobiT Section 2 of the Law of Property (Miscella-
neous Provisions) Act 1989 moiTxovs, rom mTliani garigeba 
daidos werilobiTi formiT da erTaderTi gza, romliTac 
sasamarTlos SeuZlia gadalaxos formis savaldebuloo-
ba, aris promissory estoppel-is wesi – Tu mxare mniSvnelovnad 
cvlis poziciebs meore mxaris dapirebidan gamomdinare, 
maSin es dapireba xdeba savaldebulo Sesasrulebeli, miu-
xedavad formisa.
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Section 2 of the Law of Property (Miscellaneous Provisions) Act 
1989:

1.	miwis gayidva an misi sx-
vagvari gankargva unda 
gaformdes werilobiTi 
formiT da unda moicav-
des yvela pirobas, romlis 
Sesaxebac SeTanxmden mxa-
reebi erT dokumentSi, an 
Tu mxareeebma gacvales 
dokumentebi, TiToeul 
dokumentSi.

2.	pirobebi SeiZleba Se-
Tanmxmebuli iyos doku-
mentSi, masSi pirdapir 
gaTvaliswinebiT an sxva 
dokumentze miTiTebiT.

3.	.......

4.	.......

5.	........ am seqciis danawe-
sebi xels ar uSlis mxare-
Ta Soris konstruqciuli 
ndobis (constructive 
trust) Camoyalibebas, 
misi Sedegebis gaTva-
liswinebas an masze dayrd-
nobiT moqmedebas.

6.	.......

7.	........

8.	Section 40 of the Law of Pro-
perty Act 1925 (romelsac 
anacvlebs es seqcia) wy-
vets moqmedebas.
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zemoT xsenebuli aqtis safuZvelze formis savaldebu-
loobisas mTliani garigeba unda iyos Sedgenili werilo-
biTi formiT. amgvari danawesi Seicavs risks, rom maSin, 
rodesac mxares unda moiSvelios werilobiT garigebasTan 
erTad zepiri formiT dadebuli damatebiTi SeTanxmeba, 
SeiZleba mTeli garigeba aRmoCndes aranamdvili, radgan 
arasrulad aris dadebuli werilobiTi formiT. sasamarT-
lo am SemTxvevebSi garigebis gadarCenas cdilobs imgva-
rad, rom mijnavs SeTanxmebebs erTmaneTisagan da uSvebs 
ori garigebis arsebobas. 

magaliTad (De Lassalle v Guildford), garkveuli dapire-
bebis sanacvlod mxareebma dades werilobiTi xel-
Sekruleba; meijare (Guildford) dahpirda moijares 
(De Lassalle), rom wylis sadeni arxebi iqneboda ga-
marTul mdgomareobaSi. es dapireba gakeTda zepiri 
formiT. Tumca SemdgomSi aRmoCnda cru dapireba. 
sasamarTloSi meijarem ganacxada, rom werilobiTi 
xelSekruleba ar Seicavda aranair miniSnebas arxe-
bis mdgomareobis Sesaxeb. sasamarTlom arxebis md-
gomareobis Sesaxeb dapireba miiCnia damoukidebel 
e. w. “damatebiT xelSekrulebad” (collateral contract) 
da daakisra am xelSekrulebis darRvevis gamo zia-
nis anazRaureba.

aseve im SemTxvevaSi, Tu mxareebs SemTxveviT gamorCaT ro-
melime piroba, sasamarTlo iTvaliswinebs misi Camatebis 
SesaZleblobas.
Section 2 (5) of the Law of Property pirdapir miuTiTebs, rom 
formis Sesaxeb danawesis arseboba ar gamoricxavs mxareTa 
Soris ndobis Camoyalibebas da misi Sedegebis gaTvaliswi-
nebas. swored ndoba warmoadgens samarTlebriv stabilu-
robze (romlis miRwevasac isaxavs miznad formis Sesaxeb 
danawesebi) uaris Tqmis safuZvels im SemTxvevebSi, rodes-
ac erTma mxarem ubiZga meores gaewia mniSvnelovani dana-
xarjebi sakuTrebis gadacemis sanacvlod. am dros formis 
dacvis miuxedavad, sasamarTlo SeTanxmebas mboWavad miiC-
nevs.
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Yaxley v Gotts and Another [2000] 1 All ER 711 (Court of Appeal):
faqtobrivi garemoebebi: iaqsli iyo mSenebeli. jentlme-
nuri SeTanxmebis safuZvelze is daTanxmda brouni gotss 
misi saxlis mravalsarTulian sacxovrebel saxlad ga-
dakeTebas, pirveli sarTulis binebze sakuTrebis gadace-
mis sanacvlod. saxlis mesakuTre iyo batoni gotsis Svili 
alani (rac iaqslisaTvisTvis ucnobi darCa). iaqslim Seas-
rula nakisri samuSaoebi, daeufla pirveli sarTulis bi-
nebs da gaaqirava. garkveuli drois ganmavlobaSi is iReb-
da binis qiras, Tumca Semdgom alanma gadawyvita uari eTq-
va SeTanxmebaze, miuxedavad imisa, rom misTvis am SeTanxme-
bis arsebobis Sesaxeb Tavidanve cnobili iyo – man Tavidan 
darTo kidec neba iaqslis ganexorcielebina aucilebeli 
samuSaoebi mis sakuTrebaSi myof sacxovrebel saxlze.
sasamarTlos motivebidan: pirvelma instanciis sasamarT-
lom daakmayofila iaqslis sarCeli e. w. “sakuTrebaze Se-
davebis uflebis CamorTmevis” (proprietary estoppel) meSveo-
biT.
amis sapirispirod, inglisis saapelacio sasamarTlom mi-
iCnia, rom SeTanxmeba warmoadgenda miwis nasyidobisa an 
sxvagvari gankargvis xelSekrulebas da eqceoda section 
2 (1) of the Law of Property (Miscellaneous Provisions) Act 1989-is 
moqmedebis sferoSi, miuxedavad imisa, rom SeTanxmeba dai-
do brouni gotsTan da alan gotsi ar warmoadgenda am Se-
Tanxmebis mxares. am SemTxvevaSi “sakuTrebaze Sedavebis 
uflebis CamorTmevis” gamoyeneba daazianebda im sajaro 
interesebs, romelic daculia zemoxsenebuli normatiu-
li aqtis me-2 muxlis 1-li nawiliT. Tumca, saboloo jam-
Si, saapelacio sasamarTloc imave Sedegamde mivida, rac 
pirveli instanciis sasamarTlo. The Law of Property meore 
seqciis me-5 nawili Tavad iTvaliswinebs konstruqciuli 
ndobis Camoyalibebis SesaZleblobas.
Tu saerTo survilis Sesabamisad SeTanxmebam warmoSva 
konstruqciuli ndoba, maSin es SeTanxmeba unda iyos namd-
vili. mocemul SemTxvevaSi saapelacio sasamarTlom miiC-
nia, rom SeTanxmebam warmoSva konstruqciuli ndoba.
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germaniaSi Yaxley v Gotts-is SemTxvevaSi garigeba sava-
raudod ar iqneboda mboWavi, radgan iaqslim Segne-
bulad Tqva uari formis dacvaze da dado mxolod 
jentlmenuri SeTanxmeba meore mxaris Zaldatane-
bis gareSe. Yaxley-m ara mxolod samuSaoebis dawye-
bamde Tqva uari formis dacvaze, aramed samuSaoe-
bis dasrulebis Semdegac arCia araformalurad 
daufleboda saxls da gaeqiravebina is, vidre moe-
povebina masze sakuTreba Sesabamisi formis dac-
viT, rac germaniaSi, gsk-is § 311-e (b) paragrafis 
Sesabamisad, “moarCenda” aseve nasyidobis nakls da 
mianiWebda iaqslis, rogorc SemZens, sakuTrebis 
SenarCunebis uflebas. Sesabamisad, gamarTlebu-
lia, rom mxarem, romelmac orjer Segnebulad Tqva 
uari Sesabamisi wesiT sakuTrebis mopovebaze, ar 
moipovos sakuTreba. ra Tqma unda, germaniaSi mas 
SeunarCundeba mis mier gaweuli samuSaoebisaTvis 
kompensaciis miRebis ufleba da is argumenti, rom 
garigebis aranamdviloba meore mxares mZime finan-
sur mdgomareobaSi Caayenebda, ver iqneba misi namd-
vilobis gamarTleba.

werilobiTi formiT dasadebi garigebisagan ganasxvave-
ben garigebebs, romlebic unda dadasturdes werilobiTi 
formiT. amis magaliTs warmoadgens Section 4 of the Statute of 
Frauds 1677-iT gaTvaliswinebuli garigebebi.
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Section 4 of the Statute of Frauds 1677:

me-4 muxli exeba SemTxvevas, rodesac piri iRebs e. w. meo-
rad valdebulebas, anu valdebulebas – pasuxi agos sxva 
piris pirveladi valdebulebisaTvis maSin, rodesac es 
valdebuli piri ar Seasrulebs Tavis pirvelad valdebu-
lebas. Tumca xSir SemTxvevebSi rTulia imis gansazRvra, 
pirveladi valdebulebaa saxeze Tu meoradi. anu aiRo Tu 
ara dampirebelma sakuTar Tavze zaralis anazRaurebis 
damoukidebeli valdebuleba (an indemnity) Tu meoradi val-
debuleba – garantia (a guarantee). xsenebuli kanonis me-4 
muxliT gaTvaliswinebuli formis darRveviT gakeTebuli 
garantiis Sesrulebis moTxovna SeuZlebelia.

mopasuxis winaaRmdeg ar 
SeiZleba aRiZras sar-
Celi ...., misi dapirebis 
safuZvelze, rom pasuxs 
agebda sxva piris valis, 
gadamxdeluunarobisa an 
sxva samarTaldarRvevi-
saTvis ....., sanam am dapire-
bas, romelsac emyareba es 
sarCeli ....., ar eqneba we-
rilobiTi forma da ar iq-
neba xelmowerili valde-
bulebuli mxaris mier an 
mis mier samarTlebrivad 
uflebaminiWebuli sxva 
piris mier.
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Actionstrength Ltd. v International Glass Engineering (Inglen) HL 
[2003] UKHL 17:
faqtobrivi garemoebebi: qvemenardeebma uari ganacxades 
gaegrZelebinaT samSeneblo samuSaoebi, radgan mTavarma 
menardem maT ar gadauxada ukve Sesrulebuli samuSaos 
safasuri. Tumca, Tavis mxriv, mTavar menardes ukve miRe-
buli hqonda SemkveTisagan Sesabamisi anazRaureba. qveme-
nardeebma mxolod maSin ganaaxles samuSaoebi, rac miiRes 
zepiri dapireba SemkveTisagan, romliTac es ukanaskneli 
kisrulobda qvemenardeTaTvis kuTvnili gasamrjelos ga-
daxdis uzrunvelyofas, ukidures SemTxvevaSi – pirdapi-
ri gadaxdis gziT. qvemenardeebma gaaagrZeles samuSaoebi, 
sanam mTavari menardis valma ar miaRwia 1,3 milion girvan-
qa sterlings. mas Semdeg, rac naTeli gaxda, rom mTavari 
movale ver SeZlebda valis gadaxdas, qveenardeebma uCi-
vles mTavar menardesa da SemkveTs. SemkveTi amtkicebda, 
rom ar iyo valdebuli gadaexada, radgan misi zepiri da-
pireba ar akmayofilebda me-4 muxliT gaTvaliswinebul 
formas. qvemenardeebi amtkicebdnen, rom mocemuli dapi-
reba ar eqceoda me-4 muxlis moqmedebis sferoSi. 
sasamarTlos motivebidan: qvemenardeebis argumenti 
sasamarTlom ar gaiTvaliswina. SemkveTis valdebuleba 
miCneul iqna e. w. meorad valdebulebad, da, radgan is ar 
mtkicdeboda werilobiTi formiT, arc iyo savaldebulo 
Sesasrulebeli. SemkveTs ar unda CamorTmeoda me-4 muxl-
ze miTiTebis ufleba. marTalia, man Tavad gasca zepiri da-
pireba, magram es dapireba sakmarisi ar iyo misTvis garige-
bis formis daucvelobis gamo aranamdvilobaze miTiTebis 
uflebis CamorTmevisaTvis. Hose of Lord-is mixedviT, for-
masavaldebuloobaze miTiTebis uflebis CamosarTmevad, 
aucilebelia “raRac ufro meti”, vidre ubralo zepiri 
dapireba. am “raRac metis” qveS igulisxmeba, rom mxaris 
ndoba ar unda efuZnebodes mxolod arasavaldebulo da-
pirebas, aramed gamyarebuli unda iyos sxva, damatebiTi 
garemoebebiT, magaliTad, – miTiTebiT imasTan dakavSire-
biT, rom am zepir dapirebas eqneba upiratesi Zala kanonSi 
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dafiqsirebul formasavaldebuloobasTan mimarTebiT. 
lordma volfma aRiara, rom is sinanuliT awers xels mo-
cemul gadawyvetilebas. lordma binghemma gamoTqva Ta-
visi ukmayofileba mocemul SemTxvevaSi formasavldebu-
loobis danawesis gamoyenebis aucileblobis gamo, rome-
lic emsaxureba (ris gamoc am dromde ZalaSi darCa es da-
nawesi) gamoucdeli pirebis dacvas im valdebulebebisa-
gan, romlis Sinaarsac isini srulad ver acnobierebdnen. 
garantia aris gansakuTrebuli tipis garigeba, romelic 
aris calmxrivi da mniSvnelovani xdeba mxolod maSin, ro-
desac mTavari movale ar asrulebs Tavis valdebulebas, 
manamde is kreditorisaTvis uinteresoa. amis gamo saWi-
ro simyarisa da amave dros garantoris gafrTxilebisa-
Tvis, mniSvnelovania werilobiTi formis dacva. werilo-
biTi forma uzrunvelyofs garantiis pirobebis calsaxa 
gansazRvrasa da maT damaxsovrebas. parlamentma daawesa 
werilobiTi formis savaldebulooba aseve mTeli rigi 
msgavsi tipis garigebebisaTvis. garantiis zepiri formiT 
savaldebulooba gazrdida mosamarTleTa cTomilebis 
ricxvs misi aseve zepiri formiT gacemuli da arasavalde-
bulo garantiisagan gansxvavebisas. garantiaTa umravle-
soba miCneul iqneboda arasavaldebulod. sasurveli iyo 
dagvecva “patara kaci”. garantiisaTvis werilobiTi for-
mis savaldebulooba yvelasaTvis gasagebi iyo.
“..... Tumca mocemul SemTxvevaSi yvela es argumenti ar 
TamaSobda aranair rols. es ar iyo garigeba gamoucdel 
mxareebs Soris, romlis drosac maT SeiZleboda ver gaec-
nobierebinaT, Tu ras akeTebdnen. SemkveTs (St-Gobain), ro-
gorc garantors, hqonda Zalze mkafio ganzraxva – See-
narCunebina qvemenarde (Actionstrengh) Tavis samsaxurSi da 
hqonda sakmao mosafiqrebeli dro amisaTvis. mxareebi ar 
daobdnen garantiis pirobebis Sesaxeb, romlis formis 
daucvelad dadebac calsaxad mtkicdeboda. aseve ara-
damajerebeli iyo argumenti, rom mosamarTle garantiis 
savaldebulobis Sesaxeb msjelobisas ufro midrekilia 
Secdomisaken, vidre nebismieri sxva garigebisas. arc erTi 
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mxare ar warmoadgenda “patara kacs”, romlis paternalis-
turi dacvac aucilebeli iyo. ..... sakiTxavia, imis gamo, 
rom mTeli rigi usamarTlo Sedegebi, romelTa Tavidan 
acilebasac Tavdapirvelad miznad isaxavda me-4 muxli 
dResdReobiT gadalaxulia, zog SemTxvevebSi mainc xom ar 
unda gaxdes formis dacva zedmeti, im usamarTlo Sedegis 
Tavidan asacileblad, rogorsac warmoadgens mocemuli 
SemTxveva, rogor uCveulodac ar unda gvevlinebodes is. 
Tumca es sakiTxi ar Sedis sasamarTlos iuridiul kompe-
tenciaSi. sasamarTlom unda gamoiyenos qveynis kanoni, 
romlis nawilsac (inglissa da uelsSi) warmoadgens me-4 
muxli.”

germaniaSi Actionstrength Ltd. v International Glass Engi-
neering-is SemTxvevaSi garantia (germaniaSi – Tav-
deboba) iqneboda namdvili: pirvel rigSi germani-
is savaWro kodeqsis 350-e paragrafis Sesabamisad, 
vaWris (St-Gobain iyo vaWari) mier gacemuli Tav-
deboba ar saWiroebs werilobiTi formis dacvas, 
rasac emxroba kidec inglisuri sasamarTlo, ar 
arsebobs ra safrTxe, ris Tavidan acilebasac miz-
nad isaxavs forma. rac mTavaria, gansxvavebiT qve-
monarde Actionstrength-isagan, wina gadawyvetilebaSi 
naxsenebi mxare – iaqsli30 jentlmenuri SeTanxmebis 
dadebis momentSi ar iyo iZulebuli daedo es gari-
geba, ris gamoc es formasavaldebulo garigeba arc 
unda yofiliyo namdvili. mocemul SemTxvevaSi ki, 
qvemonardes didi arCevani ar hqonia – is unda da-
Tanxmeboda SemkveTis winadadebas, radgan es iyo 
erTaderTi Sansi samomavlod Sesasrulebel samu-
SaoebTan erTad mieRo gasamrjelo ukve Sesrule-
buli samuSaosaTvis.

30 Sead. gv. 177.
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§7 Secdoma garigebebSi

literatura: Arnold, Das neue Recht der Rücktrittsfolgen, Jura 
2002, 154; Beale, Kötz, Hartkamp, Tallon, Contract Law (2002), 343-
408; Brox/Walker, Allgemeiner Teil des BGB31 (2007), 209-231; Cziu-
pka, JuS 2009, Die Irrtumsgründe des § 119 BGB, 887; Gaier, Das Rüc-
ktritts(folgen)recht nach dem Schuldrechtsmodemisierungsgesetz, WM 
2002, 1; Huber, Irrtumsanfechtung und Sachmängelhaftung, 13; Jauer-
nig/Jauernig, Bürgerliches Gesetzbuch14 (2012) § 119 Rn. 10; Köhler/
Lange, BGB Allgemeiner Teil36 (2012), 73-85; Kropholler, Bürger-
liches Gesetzbuch14 (2013), § 122 Rn. 2-3; Löhnig, Irrtumsrecht nach 
der Schuldrechtsmodernisierung, JA 2003, 516; McKendrick, Contract 
Law5 (2012), 519-571; Medicus, Bürgerliches Recht21 (2007), Rn. 134; 
Rn. 162; Rn. 758; Palandt/Heinrichs/Ellenberger, BGB67 (2008), § 122 
Rn. 4; Palandt/ Ellenberger, BGB67 (2008), § 119 Rn. 19; Rösler, 
Störung der Geschäftsgrundlage nach der Schuldrechtsreform, JuS 2005, 
123; Zweigert/Kötz, Einführung in die Rechtsvergleichung3 (1996), 405-
427.

Sesavali
Secdoma adamianuria da is mosdiT adamianebs rogorc yo-
fiTi, ise samarTlebrivi moqmedebebis ganxorcielebisas. 
yoveli marTlwesrigi Tanxmdeba imasTan dakavSirebiT, 
rom dauSvebelia nebismierma Secdomam nebis gamoxatva-
Si gamomxatvels am nebis gamoxatvis Sedegebisagan Tavis 
daxsnis saSualeba mianiWos. winaaRmdeg SemTxvevaSi samo-
qalaqo brunvis stabiluroba mniSvnelovnad Seiryeoda. 
SecdomiT gamoxatuli nebac nebis gamoxatvaa da Tuki meo-
re mxare mas miendoba, xdeba namdvili samoqalaqo brun-
vaSi. Tumca, meore mxriv, gardauvalia SemcdarisaTvis 
gamonaklis SemTxvevebSi SecdomiT gamoxatuli nebisagan 
Tavis daxsnisa da amgvarad dadebuli garigebis CaSlis 
SesaZleblobis miniWeba. Secdoma imdenad xSirad mosdiT 
samoqalaqo brunvis monawileebs, rom maTi gamonaklisis 
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gareSe boWva SecdomiT gamoxatuli nebiT aseve daazia-
nebda brunvis stabilurobas. SecdomiT gamoxatuli nebis 
SemTxvevaSi TiToeuli marTlwesrigi erTi da imave pro-
blemas awydeba: unda davicvaT Semcdaris kontrahentis 
ndoba SecdomiT gamoxatul nebasTan dakavSirebiT, rac 
SeuZlebelia sxvagvarad – garda garigebis (gamomxatveli-
saTvis) mcdari SinaarsiT dadebisa; meore mxriv, aucile-
belia Semcdarsac mieces Secdomis Sedegebis gamoswore-
bis saSualeba ise, rom samudamod ar SeiboWos garigebiT, 
romlis dadebac arasodes gauvlia gonebaSi. es problema 
yovel marTlwesrigSi erTi da imave simwvaviT wamoiWreba, 
Tumca Cvens mier ganxiluli TiToeuli samarTlis ojaxi 
(germanuli, romanuli da saerTo samarTlis) gansxvavebu-
lad cdilobs mis gadaWras.

germania

germaniis samoqalaqo 
kodeqsi 

§119. Secileba Secdomis 
gamo. (1) pirs, romelmac 
nebis gamovlenis dros 
dauSva Secdoma nebis 
gamovlenis SinaarsTan 
dakavSirebiT an mas saer-
Tod ar hqonia ganzrax-
va aseTi SinaarsiT nebis 
gamovlenisa, _ SeuZlia 
sacilo gaxados nebis ga-
movlena, Tu ivaraudeba, 
rom igi ar gaakeTebda ne-
bis gamovlenas saqmis vi-
Tarebis codnisas an misi 

saqarTvelos samoqalaqo 
kodeqsi

muxli 72. cneba. garigeba 
SeiZleba sacilo gaxdes, 
Tu nebis gamovlena mox-
da arsebiTi Secdomis sa-
fuZvelze.

muxli 73. arsebiTi Sec-
domis saxeebi. arsebiT 
Secdomad iTvleba, roca: 
a. pirs surda daedo sxva 
garigeba da ara is, ro-
melzedac man gamoTqva 
Tanxmoba; b. piri cde-
ba im garigebis Sinaars-
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gonivruli Sefasebisas. 
(2) nebis gamovlenis Si-
naarsSi Secdomad miiCne-
va Secdoma piris an nivTis 
TvisebebSi, romlebic sa-
moqalaqo brunvaSi miiC-
neva arsebiTad.

§121. Secilebis vada. 
(1) §§119, 120 miTiTebul 
SemTxvevebSi Secile-
ba unda ganxorcieldes 
braleuli gaWianurebis 
gareSe (dauyovnebliv) 
mas Semdeg, rac Secile-
baze uflebamosili pi-
risaTvis cnobili gaxda 
Secilebis safuZvlis 
Sesaxeb. araTanmyofi pi-
ris mimarT gakeTebuli 
Secileba iTvleba drou-
lad ganxorcielebulad, 
Tu Secilebis gancxade-
ba dauyovnebliv iqna ga-

Si, romlis dadebac mas 
surda; g. ar arsebobs is 
garemoebebi, romelTac 
mxareebi, keTilsindisie-
rebis principebidan ga-
momdinare, ganixilaven 
garigebis safuZvlad.

muxli 74. Secdoma kon-
trahentis pirovnebaSi. 
1. Secdoma kontrahentis 
pirovnebis mimarT mxo-
lod maSin iTvleba arse-
biTad, rodesac TviTon 
kontrahentis pirovneba 
an misi piradi Tvisebebis 
gaTvaliswineba garigebis 
dadebis mTavari safuZ-
velia. 2. Secdoma sagnis 
ZiriTad TvisebebSi mxo-
lod maSin CaiTvleba ar-
sebiTad, Tu maT mniSvne-
loba aqvT sagnis Rirebu-
lebis gansazRvrisaTvis.

muxli 79. Secilebis 
namdviloba. 1. Secileba 
unda moxdes Secilebis 
safuZvlis Setyobis mo-
mentidan erTi Tvis vada-
Si.
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gzavnili. (2) Secileba 
gamoricxulia, Tu nebis 
gamovlenis momentidan 
gavida aTi weli.

§122. Secilebis ganma-
xorcielebli piris zia-
nis anazRaurebis val-
debuleba. (1) Tu nebis 
gamovlena §118 Tanaxmad 
baTilia an §§199, 120 sa-
fuZvelze saciloa, maSin 
nebis gamomvlenma pirma, 
Tu gancxadeba unda gake-
Tebuliyo sxva piris mi-
marT, unda aunazrauros 
am pirs, an sxva SemTxve-
vaSi _ nebismier mesame 
pirs, _ is ziani, romel-
sac ganicdis meore mxa-
re an mesame piri nebis 
gamovlenis namdvilobis 
ndobis Sedegad, Tumca 
anazRaurebis odenoba ar 
unda aRematebodes im in-
teresis mTlian Tanxas, 
romelsac meore mxares an 
mesame pirs aqvT nebis ga-
movlenis namdvilobaSi. 
(2) zianis anazRaurebis 
valdebuleba ar dgeba, 
rodesac dazaralebul-
ma icoda baTilobisa Tu 
saciloobis safuZvlis 
Sesaxeb an aRniSnulis Se-
saxeb ar icoda gaufrTxi-

muxli 79. Secilebis 
namdviloba. 2. Tu garige-
ba sacilo gaxda da Secdo-
ma gamowveulia Secile-
bis uflebis mqone piris 
daudevrobiT, maSin igi 
valdebulia meore mxares 
aunazRauros garigebis 
baTilobiT warmoSobili 
ziani. zianis anazRaure-
bis valdebuleba ar war-
moiSoba, Tuki meore mxa-
rem icoda Secdomis Se-
saxeb, an es ucnobi iyo mis-
Tvis daudevrobis gamo.
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leblobis Sedegad (unda 
scodnoda).

§142. Secilebis samarT-
lebrivi Sedegi. (1) Tu 
sacilo garigeba Secile-
bul iqneba, maSin igi mi-
iCneva rogorc Tavidanve 
baTili. 

§143. Secilebis gancxa-
deba. (1) Secileba xor-
cieldeba mowinaaRmdege 
mxaris (Anfechtungsgegner) 
mimarT wardgenili gan-
cxadebiT.

muxli 59. formis dauc-
velad dadebuli garige-
ba. 

.... 2. sacilo garigeba ba-
Tilia misi dadebis mo-
mentidan, Tuki igi Seci-
lebuli iqneba. Secileba 
xorcieldeba xelSekru-
lebis meore mxaris mi-
marT.
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germaniaSi SecdomiT gamoxatuli nebac, miuxedavad Sec-
domis simZimisa, namdvili xdeba samoqalaqo brunvaSi da 
boWavs mis gamomxatvels ise, rogoc uSecdomod gamoxatu-
li neba. es emsaxureba meore mxaris ndobis dacvas gamoxa-
tuli nebis uSecdomobasTan dakavSirebiT. Secdoma mdgo-
mareobs piris Sinagani nebis SeusabamobaSi mis garegan ga-
moxatulebasTan, anu im SinaarsTan, ra SinaarsiTac is xde-
ba namdvili. es Seusabamoba yovel calkeul SemTxvevaSi 
unda dadgindes nebis ganmartebis meSveobiT, radgan yove-
li faqtobrivi Seusabamoba ar warmoSobs samarTlebrivs. 
ganmarteba gulisxmobs gamoxatvis ukan mdgomi namdvili 
nebis gamokvlevas. Tu mimRebi Seicnobs, rom gamoxatvis 
ukan sxva Sinaarsis mqone namdvili neba dgas, an Sesabami-
si gulisxmierebis gamoyenebis SemTxvevaSi unda Seecno es, 
maSin neba namdvili xdeba im SinaarsiT, ra SinaarsiTac es 
gamomxatvels surda. am dros ganmartebis meSveobiT aR-
moifxvreba acdena namdvil da gamoxatul nebas Soris, ris 
gamoc Secdoma (samarTlebrivi gagebiT) saerTod ar arse-
bobs.

magaliTi: a cdeba da sabolood Camoyalibebul 
ofertSi nasyidobis fasad uTiTebs 50 000 evros 55 
000-is nacvlad, magram b-saTvis, winare molaparake-
bebidan gamomdinare, naTelia, rom namdvil fass 
55 000 wamoadgens. mocemul SemTxvevaSi nasyidoba 
daideba 55 000 evrod, radgan a-s surda nasyidobis 
am fasad dadeba da b-m Seicno misi es namdvili neba, 
ris gamoc ofertsac da aqcepts ganvmartavT ro-
gorc 55 000 evroze gakeTebuls. 

Tumca Tu nebis gamoxatvis yvela mxarisaTvis misaReb er-
Tian Sinaarsze Sejereba ar xerxdeba, maSin miRebasaval-
debulo neba namdvili xdeba im SinaarsiT, ra SinaarsiTac 
is unda aReqva mimRebs (gsk-is 133-e da 157-e paragrafebi), 
xolo Semcdar gamomxatvels, garkveuli Secdomebis Sem-
TxvevaSi, kanonmdebeli mcdari nebis “samyarodan gaqro-
bis” uflebas aniWebs Secilebis meSveobiT ex tunc (anu uku-
qceviTi) moqmedebiT. 
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Secilebis uflebis mimniWebeli mniSvnelovani Secdoma 
samgvaria: 1. Secdoma SinaarsSi gsk-is 119-e paragrafis 
1-li nawilis 1-li varianti, rodesac Secdoma mdgomare-
obs gamoxatuli nebis SinaarsSi; gamomxatveli “ambobs 
erTs da gulisxmobs meores.” magaliTad, piri, romel-
sac unda iyidos eqvsi boTli Rvino, akeTebs oferts erT 
duJin Rvinis boTlze, radgan miiCnevs, rom duJini eqvss 
aRniSnavs. 2. Secdoma gamoxatvaSi gsk-is 119-e paragra-
fis 1-li nawilis me-2 variantis mixedviT, rodesac piri 
gamoxatavs imas, risi gamoxatvac ar undoda: “unda Tqvas 
erTi da gamosdis meore”. magaliTad, undoda eTqva eqvsi 
da wamocdeba eqvsasi. Secdoma gamoxatvaSi, Cveulebriv, 
saxezea “wa”-TavsarTiani zmnebiT gadmocemuli moqmedebe-
bis SemTxvevaSi rogoricaa: wamocdena, xelis wacdena, kal-
mis wacdena da a. S. 3. Secilebis uflebis mimniWebelia ase-
ve Secdoma TvisebaSi gsk-is 119-e paragrafis me-2 nawilis 
Sesabamisad; rodesac gamomxatveli cdeba sagnis an piris 
iseT TvisebaSi, romlebic samoqalaqo brunvaSi arsebiTad 
miiCneva. magaliTad, pirs unda iyidos goeTes naqoni sawe-
ri magida, romelic sinamdvileSi aseTi ar aris. TvisebaSi 
Secdoma aris motivSi Secdomis qvesaxe, romelic, gamo-
naklisis saxiT, mniSvnelovania da aniWebs mxares Secile-
bis uflebas. sxva SemTxvevaSi motivSi Secdoma, romelic 
arc nebis gamoxatvis nawili gamxdara da arc garigebis Si-
naarsi da iyo mxolod garigebis farglebs miRma darCeni-
li warmodgena, ar aZlevs mxares Secilebis uflebas. war-
modgena, romelic ukavSirdeba garigebas, magram ar xdeba 
misi Sinaarsi, SeiZleba iyos mravalgvari, mravalgvaradve 
SeiZleba gacuddes da dauSvebelia yoveli warmodgenis 
gacudebis SemTxvevaSi garigebis namdvilobisaTvis xelis 
xleba. Cveulebriv, motivSi Secdoma aris umniSvnelo. am 
sami tipis Secdomis garda gsk-is 120-e paragrafSi mowes-
rigebulia Secdoma SetyobinebaSi, rodesac zemoT xsene-
buli Secilebis uflebis mimniWebeli Secdoma mosdis ara 
uSualod nebis gamomxatvels, aramed mis Sikris, pirs ro-
melic gadascems am nebas. 
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Semcdar pirs, marTalia, aqvs garigebis ex tunc-moqmede-
biT “samyarodan gaqrobis” ufleba Secilebis meSveobiT, 
Tumca am uflebamosilebis gamoyenebisas man meore mxares 
unda aunazRauros is ziani (gsk-is 122-e muxli), romelic 
miadgeba nebis gamoxatvis uSecdomobis ndobidan gamomdi-
nare – Semcilebelma meore mxare unda Caayenos iseT mdgo-
mareobaSi, rogorSic is iqneboda rom ar mindoboda Sec-
domiT gamoxatul nebas, anu saerTod ar daedo garigeba. 
am zians germaniaSi hqvia e. w. “ndobis ziani”. mas negatiur 
interessac uwodeben, anu meore mxaris interess saerTod 
ar dados Semcdar kontahentTan garigeba. gansxvavebiT, 
pozitiuri interesisagan, interesi imasTan dakavSirebiT, 
rom SecdomiT gamoxatuli neba, miuxedavad Secdomisa, 
mainc samudamod darCes namdvili. 
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kazusi: Haakjöringsköd31

gamyidvelma (g) mihyida myidvels (m) 214 kasri Haakjöringsköd 
(norvegiulad – “zvigenis xorci”). mxareebi, romlebmac ar 
icodnen am norvegiuli sityvis mniSvneloba, Tanxmdebod-
nen imasTan dakavSirebiT, rom nasyidobis sagans warmoad-
genda veSapis xorci. hamburgis portSi, sadac gamyidvels, 
SeTanxmebisamebr, unda miewodebina myidvelisaTvis nayidi 
saqoneli, aRmoCnda, rom gemi zvigenis xorciT iyo datvir-
Tuli, myidvelma uari ganacxada mis miRebaze da moiTxova 
veSapis xorcis miwodeba. amaze ar daTanxmda gamyidveli, 
romelmac amasobaSi gamoarkvia norvegiuli sityvis namd-
vili mniSvneloba da miaCnda, rom myidvelma is miiRo, rac 
SeiZina. SeafaseT samarTlebrivi mdgomareoba.

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

m-s moTxovna gsk-is 433-e paragrafis 1-li nawilis 1-li 
winadadebis (ssk-is 477-e muxlis 1-li nawilis) Sesabami-
sad
m-s SeiZleba hqondes g-s mimarT 214 kasr veSapis xorcze 
sakuTrebisa da mflobelobis gadacemis moTxovnis ufle-
ba gsk-is 433-e paragrafis 1-li nawilis 1-li winadadebis 
(ssk-is 477-e muxlis 1-li nawilis) Sesabamisad, ris winapi-
robasac warmoadgens m-sa da g-s Soris dadebuli nasyido-
ba.
nasyidoba ideba ori urTierTmfaravi nebis gamoxatviT, 
ofertiTa da aqceptiT.

I. oferti
g-m SesTavaza m-s 214 kasri Haakjöringsköd yidva. am nebis ga-
moxatvis zusti mniSvnelobis dasadgenad saWiroa misi gan-
marteba. oferti, rogorc miRebasavaldebulo nebis ga-

31 RGZ 99, 147.
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moxtva, ganimarteba obieqturi mimRebis Tvalsawieridan 
gsk-is 133-e da 157-e paragrafebi (ssk-is 52-e da 337-339-e 
muxlebi). obieqturi mimRebis horizontidan es sityva niS-
navs “zvigenis xorcs” da xelSekruleba ideba norvegiaSi, 
sadac adgilobriv savaWro tradicias Seesatyviseba misi 
amgvari gageba (ssk-is 339-e muxli). Sesabamisad, oferti 
keTdeba 214 kasr zvigenis xorcze.
Tumca obieqturi mimRebis Tvalsawieridan ganmartebas-
Tan SedarebiT upiratesoba eniWeba nebis gamoxatvis namd-
vil Sinaars, Tu is am SinaarsiT aRiqva mimRebma. Tu xel-
Sekrulebis mxareebi arasworad xmaroben xelSekrulebis 
raime termins, Tumca deben masSi identur Sinaars, maSin 
nebis gamoxatva namdvili xdeba mxareTa mier erTsulovnad 
nagulisxmebi SinaarsiT – falsa demonstratio non nocet (araswo-
ri dasaxeleba xels ar gviSlis). am dros nebis gamoxatva 
ganimarteba gamomxatvelisa da mimRebis subieqturi (gsk-
is 133-e paragrafi, ssk-is 52-e paragrafi) da ara obieqtu-
ri Tvalsawieridan. mocemul SemTxvevaSi orive mxarem si-
tyvaSi Haakjöringsköd Cado erTi da igive Sinaarsi – “veSapis 
xorci”, Sesabamisad, oferti gakeTda veSapis xorcze. 

II. aqcepti
m-m miiRo oferti. marTalia, man aqceptis gamoxatvisas ga-
moiyena igive araswori sityva, rac g-m ofertisas, magram 
misi ofertic, rogorc miRebasavaldebulo nebis gamoxa-
tva, ganimarteba mxareTa subieqturi Tvalsawieridan da 
warmoadgens Tanxmobas 214 kasr veSapis xorcze. 
mxareTa Soris daido xelSekruleba 214 kasr veSapis xorc-
ze.
Sedegi: m-s aqvs g-s mimarT 214 kasr veSapis xorcze saku-
Trebisa da mflobelobis gadacemis moTxovnis ufleba 
gsk-is 433-e paragrafis 1-li nawilis 1-li winadadebis 
(ssk-is 477-e muxlis 1-li nawilis) Sesabamisad.
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kazusi: `xelidan gaSvebuli wigni~

bukinisti m miiRebs SekveTas misi mudmivi klientisagan (a) 
dostoevskis ocdaaTtomeulis me-10 tomTan dakavSire-
biT, romelic gamocemulia 1895 wels da bibliografiul 
iSviaTobas warmoadgens. a mzad aris am wignSi 1500 lari 
gadaixados, razec m Tanxmobas ganacxadebs. m am wigns Ta-
vad ar flobs da misi nacnobi g SesTavazebs 1200 larad. 
marTalia, Semdeg gamoCndeba m-s Zveli nacnobi b, romelic 
mzadaa igive wigni 1000 larad mihyidos, Tumca guldawyve-
tili m uaryofs am SemoTavazebas. SemdegSi gairkveva, rom 
g-s werilobiTi SeTavazebisas mosvlia Secdoma da wignis 
fasad 2100 lari unda mieTiTebina. is garigebas aranamd-
vilad miiCnevs. b-m amasobaSi axali klienti ipovna da m-sa-
Tvis wignis Sovna bukinistebSi mxolod 2000 larad aris 
SesaZlebeli. m iTxovs g-sagan 1000 lars, rogorc zianis 
anazRaurebas.
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amoxsna
(germanuli da qarTuli samarTlis mixedviT)

m-s moTxovna gsk-is 122-e paragrafis 1-li nawilis (ssk-
is 79-e muxlis me-2 nawilis 1-li winadadebis) mixedviT
m-s SeiZleba hqondes g-sagan 1000 laris, rogorc zianis, 
anazRaurebis moTxovnis ufleba gsk-is 122-e paragrafis 
1-li nawilis (ssk-is 79-e muxlis me-2 nawilis 1-li winada-
debis) mixedviT. 

I. sacilo garigeba
mocemuli moTxovnis uflebis winapirobas warmoadgens 
garigeba, romelic gaxda sacilo Secdomis safuZvelze 
gsk-is 119-e an 120-e paragrafis (ssk-is 72-e da Semdgomi mu-
xlis) mixedviT. 

saqarTveloSi damatebiT winapirobas warmoadgens 
Semcdari piris mier Secdomis daudevrobiT daSve-
ba.

garigeba, romelic mogvianebiT sacilo gaxda, iyo m-sa da 
g-s mier dadebul nasyidobis xelSekruleba dostoevskis 
me-10 tomTan dakavSirebiT 1200 larad. g-s es garigeba Se-
cilebis Sedegad unda eqcia aranamdvilad dadebis momen-
tidan. 

1. Secilebis safuZveli
g-m nasyidobis fasad SecdomiT miuTiTa 1200 lari 2100 
laris nacvlad, rac SeiZleba warmoadgendes Secdomas ga-
moxatvaSi gsk-is 119-e paragrafis 1-li nawilis me-2 varian-
tis (ssk-is 73-e muxlis 1 punqtis) Sesabamisad. gamoxatvaSi 
Secdoma mdgomareobs gamomxatvelis meqanikur cdomile-
baSi, romelic mas mosdis nebis gamoxatvisas – wamocdena, 
xelis wacdena da a. S. - “unda Tqvas erTi da gamosdis meo-
re”. Cvens SemTxvevaSi g-s undoda eTqva 2100 da gamouvida 
1200, rac warmoadgens wamocdenas da aniWebs mas Secilebis 
uflebas.
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2. Secilebis gacxadeba 
namdvili Secilebis Semdeg winapirobas warmoadgens misi 
gacxadeba Sesabamisi adresatis winaSe gsk-is 143-e paragra-
fis 1-li da me-2 nawilebis (ssk-is 59-e muxlis me-2 nawilis) 
mixedviT. Secilebis gacxadeba SesaZlebelia konkluden-
turadac, nasyidobis sagnis ukan moTxovniT, rac mocemul 
SemTxvevaSi saxezea.

3. Secilebis vada
Secilebis gacxadeba unda moxdes dauyovnebliv anu bra-
leuli daxanebis gareSe gsk-is 121-e paragrafis 1-li nawi-
lis Sesabamisad.

saqarTveloSi Secileba unda gacxaddes Secilebis 
safuZvlis Setyobidan erTi Tvis ganmavlobaSi. 

saxezea namdvili Secilebis winapirobebi, ris Semdegac ga-
rigeba aranamdvilia dadebis momentidan (ex-tunc moqmede-
biT) gsk-is 142-e paragrafis 1-li nawilis (ssk-is 59-e mu-
xlis me-2 nawilis) Sesabamisad. 

II. anazRaurebadi ziani
g-m unda aunazRauros m-s, romelmac garigebis sacilod 
gaxdis Sesaxeb araferi icoda da es arcodna ar iyo gamow-
veul misi daudevrobiT (gsk-is 122-e paragrafis me-2 nawi-
li, ssk-is 79-e paragrafis me-2 nawilis me-2 winadadeba), 
miyenebuli ziani. 

saqarTveloSi Secilebis Sedegad zianis anazRau-
rebis damatebiT winapirobas warmoadgens Semcile-
blis daudevroba Secilebis uflebis momniWebeli 
Secdomis gamowvevisas. miuxedavad imisa, rom es 
winapiroba miznad isaxavs zianis anazRaurebis val-
debulebis warmoSobas mxolod maSin, rodesac Sem-
cilebels Secdoma mouvida windaxedulobis Tval-
Sisacemi wesebis uyuradRebod datovebis gamo. mo-
cemul SemTxvevaSi swored aseT SemTxvevasTan gva-
qvs saqme. werilobiTi ofertisas windaxedulobis 
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minimalur zomas warmoadges Sedgenili teqstis ga-
damowmeba miTumetes maSin, rodesac Zvirfas nivTs 
exeba saqme. g-m es ar gaakeTa da moiqca daudevrad.
sakiTxavia, Tu ras moicavs anazRaurebadi ziani. 
zianis moculoba, romelic xelSekrulebis meore 
mxares SeiZleba warmoeSvas garigebis ukuqceviTi 
ZaliT xelidan gamoclis SemTxvevaSi gansxvavdeba 
imisda mixedviT, Tu ras miviCnevT mis sawyaulad – 
pozitiur Tu negatiur interess.

1. pozitiuri interesi
pozitiuri interesi aris interesi, romelic xelSekrule-
bis meore mxares aqvs mis SesrulebasTan dakavSirebiT. Tu 
zianis anazRaurebis sawyaulad miviCnevT am pozitiur in-
teress, maSin xelSekrulebis meore mxare unda CavayenoT 
iseT mdgomareobaSi, rogorSic is iqneboda SecdomiT da-
debuli garigeba rom Sesrulebuliyo. mocemul SemTxve-
vaSi SecdomiT dadebuli garigeba rom Sesrulebuliyo, m 
SeiZenda wigns g-sagan 1200 larad da mihyidda mas Semdgom-
Si 1500 larad a-s, ris Sedegadac moigebda 300 lars. axla 
mas uwevs wignis 2000 larad SeZena da Semdeg m-saTvis mi-
yidva 1500 larad, ris gamoc kargavs 500 lars. gansxvaveba 
mis amJamindel mdgomareobasa da xelSekrulebis hipoTe-
turi Sesrulebis mdgomareobas Soris Seadgens 800 lars, 
rac warmoadgens kidec m-s zians, Tu am zianis gamoTvlisas 
pozitiuri interesiT vixelmZRvanelebT. 

2. negatiuri interesi
negatiuri interesis mixedviT zianis anazRaurebisas xel-
Sekrulebis meore mxare unda CavayenoT iseT mdgomareo-
baSi, rogorSic is iqneboda SecdomiT gamoxatuli neba 
saerTod rom ar gamovleniliyo. aseT SemTxvevaSi garige-
ba g-sa da m-s Soris ar daideboda. amis magivrad m SeiZen-
da wigns b-sagan 1000 larad da mihyidda mas a-s 1500 larad 
– moigebda 500 lars. amJamad wignis gadayidvis Sedegad 
agebs 500 lars, ris gamoc negatiuri interesis mixedviT 
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gamoTvlisas misi ziani Seadgens 1000 lars.
sakiTxavia, Tu romeli ziania anazRaurebadi. gsk-is 122-e 
paragrafis 1-li nawilis mixedviT anazRaurdeba is zia-
ni, romelic Secilebis adresats warmoeSveba, iqidan ga-
momdinare, rom endoba gamoxatuli nebis namdvilobas, 
anu negatiuri interesi – gamoxatuli nebis namdvilobas 
rom ar mindoboda, garigeba saerTod ar daideboda. Tum-
ca anazRaurebadi negatiuri interesi SemosazRvrulia 
pozitiuri interesiT. negatiuri interesi anazRaurdeba 
maqsimum pozitiuri interesis odenobiT. mocemul SemTx-
vevaSi miuxedavad imisa, rom negatiuri interesi aWarbebs 
pozitiur interess da aris 1000 lari, anazRaurdeba mainc 
mxolod 800 lari, radgan es warmoadgens pozitiur inte-
ress, romelic SemosazRvravs negatiurs. 
Sedegi: g-m unda aunazRauros m-s 800 lari gsk-is 122-e pa-
ragrafis 1-li nawilis mixedviT. 

saqarTveloSi ssk-is 79-e muxlis me-2 nawilis 1-li 
winadadebis mixedviT, anazRaurebadi ziani gani-
sazRvreba pozitiuri interesis mixedviT – „gari-
gebis baTilobiT gamowveuli ziani“. ziani, rome-
lic warmoiSva iqidan gamomdinare, rom dadebuli 
garigeba aRmoCnda baTili da ara is ziani, romelic 
warmoiSveba gamomdinare iqidan, rom dazaralebul-
ma pirma saerTod dado es garigeba. garigeba baTili 
rom ar aRmoCeniliyo, m-s eqneboda 800 lariT meti, 
rac warmoadgens kidec anazRaurebad zians ssk-is 
79-e muxlis me-2 nawilis 1-li winadadebis mixedviT. 
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kazusi: „Cxenkeli da misi Zma“

batoni zurab veSapiZe (z. v.) sanam qalaqSi cnobili advoka-
ti gaxdeboda, manamde yovelTvis advokati ar yofila. 
1996-1999 wlebSi ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universitetis warmatebuli aspiranti iyo. 
miuxedavad daZabuli grafikisa, is mudmivad zrunavs zo-
gadi ganaTlebis gaRrmavebaze da amjerad gadawyvita am 
procesSi misi biuros – „veSapiZe da partniorebis“ – Ta-
namSromlebic CarTos. amisaTvis, pirvel rigSi, biuros Se-
sabamisi biblioTekiT aRWurva aqvs gadawyvetili da regu-
larulad iZens xolme bukinist bukasagan (b) wignebs. erT 
dResac buka ukavSirdeba da sTavazobs mas iSviaT wigns 500 
larad, Tumca batoni veSapiZe, romelic xeirianad aravis 
usmens, mxolod imas gaigebs, rom wigni aris vinme Cxenkelis 
da damSvenebulia avtoriseuli avtografiT. bukas mier 
gadagzavnil wignis garekanisa da avtografis suraTebs 
veSipiZe did yuradRebas ar miaqcevs, mas ubralod uyvars 
cnobili gvarebi da maTi avtografebi, magram mosafiqre-
blad mainc daitovebs dros. sinamdvileSi saqme exeba kita 
Cxenkelis mier ciurixSi gamocemuli qarTul-germanuli 
leqsikonis pirvel toms da kita Cxenkeli, gansxvavebiT 
misi ufrosi Zmis, akaki Cxenkelisagan, cnobili ar aris. 
bukas wignis gayidva eCqareba da 1 Tebervals atyobinebs 
baton veSapiZes, rom SemoTavazeba mxolod misTvis da 
mxolod 10 Tebervlamdea ZalaSi. sabolood es ukanask-
neli 6 Tebervals miswers bukas, rom Tanaxmaa nasyidobaze 
da elodeba wigns 11 Tebervals. bukac Tanaxmaa. Tumca 13 
Tebervals wigni jer kidev ar aris Cabarebuli, ris gamoc 
nervebmoSlili veSapiZe bukas Semdeg imeils ugzavnis: 
„Cemo buka, SegiZlia Seni wigni SenTvis daitovo, me Svei-
cariis alpebSi gavemgzavre da mxolod ori kviris Semdeg 
davbrundebi.”
buka veSapiZis monawers yuradRebas ar miaqcevs da meore 
dRes mainc gaagzavnis wigns, romelsac veSapiZis mdivani 15 
Tebervals Caibarebs. alpebidan dabrunebuli z. v. daxeda-
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vs wigns, TvalSi moxvdeba, rom es leqsikonia da Tan kita 
Cxenkelzec bevri araferi iZebneba internetSi – „cnobi-
li Cxenkelis“ qveS is aSkarad sxva Cxenkels gulisxmobda. 
Tumca amis aRiarebis arc survili aqvs da arc dro. amito-
mac mdivnis meSveobiT atyobinebs bukas, rom mas SeuZlia 
gamogzavnili wigni ukan waiRos. 30 marts buka sTxovs ve-
SapiZes fasis gadaxdas, veSapiZe ki pasuxobs, rom man ukve 
13 Tebervals ganacxada xelSekrulebidan gasvla, radgan 
wigni ar ekuTvnoda akaki Cxenkels. 
z. v.-m gamoarkvia, rom Tavidan bukas veSapiZis garda wig-
nis sxva klientic hyavda moZebnili, romelic mas wignSi 
800 larsac ki sTavazobda, Tumca sabolood waeCxuba da 
nasyidobac CaSala.
   

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

I. b-s moTxovna gsk-is 433-e paragrafis me-2 nawilis (ssk-
is 477-e muxlis me-2 nawilis) mixedviT
b-s SeiZleba hqondes z. v.-s mimarT nasyidobis fasis gadax-
dis moTxovna gsk-is 433-e paragrafis me-2 nawilis (ssk-is 
477-e muxlis me-2 nawilis) mixedviT, ris winapirobasac 
warmoadgens maT Soris dadebuli nasyidobis xelSekru-
leba. 

1. xelSekrulebis dadeba
b-sa da z. v.-s Soris SesaZlebelia dadebuliyo nasyidobis 
xelSekruleba 6 Tebervals, rodesac z. v.-m Tanxmoba ga-
nacxada nasyidobaze. saxezea b-s mier gakeTebuli mboWavi 
oferti gsk-is 145-e da Semdgomi paragrafebis (ssk-is 329-e 
muxli da Semdgomni) mixedviT. nasyidobis sagans warmoad-
genda konkretuli nivTi, romelic konkretizebuli iyo 
avtoris saxelwodebiTa da b-saTvis gadagzavnili foto-
suraTebiT. z. v.-s SeeZlo mieRo es oferti 6 Tebervals 
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gamoTqmuli TanxmobiT, Tumca z. v.-m Tanxmoba ganacxada 
modificirebuli formiT – gamyidvels dauTqva vada Ses-
rulebisaTvis da mosTxova mas ofertiT gauTvaliswine-
beli moqmedebis Sesruleba (Sead. gsk-is 269-e paragrafi 
da ssk-is 362-e muxli) – nivTis miwodeba, anu moiTxova wa-
moRebis valdebulebis nacvlad gagzavnis valdebulebis 
SeTanxmeba. DdaTqmis qveS gakeTebuli oferti warmoadgens 
Tavdapirveli ofertis uaryofas da axal oferts gsk-
is 150-e paragrafis me-2 nawilis (ssk-is 333-e muxlis me-2 
nawilis) mixedviT.  
Tumca b-m sabolood miiRo es oferti, ris Semdegac b-sa 
da z. v.-s Soris daido nasyidobis xelSekruleba. 

2. nasyidobis sagani “Cxenkelis wigni”
sakiTxavia, Seicavs Tu ara z. v.-s nebis gamoxatva raime mi-
niSnebas imasTan dakavSirebiT, rom mas “akaki Cxenkelis 
wignis” yidva surda. SesaZlebelia, b-sa da z. v.-s mouvi-
daT dafaruli disensusi (gsk-is 155-e paragrafi, ssk-is 
53-e muxli), radgan isini xelSekrulebis sagnad sxvadasx-
va wigns moiazrebdnen. nasyidobis sagnis qveS mxareebi 
moiazrebdnen wigns, romlis fotoebic gaugzavna b-m z. 
v.-s. “Cxenkelis wigni” iyo ara nivTis warmomavlobis, ro-
gorc Tvisebis, ganmsazRvreli, anu savaraudo nasyidobis 
sagnebidan erT-erTis amorCevis kriteriumi, aramed ukve 
SerCeuli wignis identificirebis saSualeba. 
veSapiZis oferti b-s, rogorc obieqturi mimRebis, Tval-
sawieridan (gsk-is 133-e da 157-e paragrafebi, ssk-is 52-e da 
337-339-e muxlebi) aRiqmeboda ofertad im wignTan daka-
vSirebiT, romlis Sesaxebac awarmoebdnen molaparake-
bebs. m-s calmxrivi warmodgena, rom wigni iyo “cnobili 
Cxenkelis” (anu akakis) wigni, ar gamxdara xelSekrulebis 
Sinaarsi. oferti da aqcepti gakeTda kitas wignTan daka-
vSirebiT. 
Sedegi: ori urTierTmfaravi nebis gamoxatvis meSveobiT 
b-sa da z. v.-s Soris daido nasyidobis xelSekruleba kita 
Cxenkelis wignTan dakavSirebiT da b-s warmoeSva fasis ga-
daxdis moTxovna.
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II. moTxovnis mospoba
m-s moTxovna SesaZlebelia mogvianebiT mospobiliyo.

1. gasvla gsk-is 323-e paragrafis (ssk-is 405-e muxlis) 
mixedviT
1.1. b-m droulad ar Seasrula nakisri valdebuleba nivT-
ze sakuTrebisa da mflobelobis gadacemisa, rac z. v.-s 
SeiZleba aniWebdes xelSekrulebidan gasvlis uflebas, 
gsk-is 323-e paragrfis 1-li nawili (ssk-is 405-e muxlis 
1-li nawili).
xelSekrulebidan gasvlis winapirobas warmoadgens gas-
vlis gacxadeba gsk-is 349-e paragrafis (ssk-is 355-e mu-
xlis) mixedviT. z. v.-s 13 Tebervals nivTis miwodebaze ua-
ris TqmiT SeeZlo gaecxdebina konkludenturi gasvla. 
1.2. gasvlis namdvilobis winapirobas warmoadgens movali-
saTvis “meore Sansis” micema, anu damatebiTi Sesrulebisa-
Tvis vadis daweseba, gsk-is 323-e paragrafis 1-li nawili 
(ssk-is 405-e muxlis Nr. 1). z. v.-s ar mouTxovia b-sagan da-
matebiTi Sesruleba, Sesabamisad, gasvla mxolod maSin iq-
neba namdvili, Tu mocemul SemTxvevaSi damatebiTi vadis 
daweseba iqneboda zedmeti. 
1.3. b-s ar uTqvams gadaWriT da sabolood uari Sesrule-
baze (gsk-is 323-e paragrafis me-2 nawilis Nr. 1, ssk-is 405-
e muxlis Nr. 2-is a) punqti), ris gamoc damatebiTi vadis 
daweseba SeiZleba yofiliyo zedmeti gsk-is 323-e paragra-
fis me-2 nawilis Nr. 2-is32 (ssk-is 405-e muxlis Nr. 2-is b) pun-
qtis) Sesabamisad. im garigebebis dros, romelTa Sesru-
lebis TariRic myarad aris fiqsirebuli33 da kreditors 
dagvianebuli Sesrulebis mimarT aranairi interesi aRar 

32 aseve germaniis savaWro kodeqsis 376-e paragrafis 1-li nawilis mixedviT, 
radgan mocemuli nasyidoba bukasaTvis savaWro garigebas warmoadgens.

33 gansxvavebiT garigebebisagan, romelTa Sesrulebis TariRic absolu-
turad myarad aris fiqsirebuli da romelTa dagvianebuli Sesrulebac 
ukve aRar aris Sesruleba gsk-is 362-e paragrafis 1-li nawilis (ssk-is 373-e 
muxlis 1-li nawilis) Sesabamisad, am mxolod myarad fiqsirebulTariRiani 
xelSekrulebebis SemTxvevaSi Sesrulebis dayovnebiT avtomaturad ar dge-
ba misi Sesrulebis SeuZlebloba. am dros kreditors aqvs xelSekrulebidan 
gasvlis ufleba.  
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aqvs, damatebiTi Sesrulebis vadis daweseba aris zedmeti 
– e. w. garigebebi Sesrulebis relatiurad fiqsirebuli 
TariRiT. 
1.4. imisaTvis, rom garigeba CaiTvalos garigebad Sesrule-
bis relatiurad fiqsirebuli TariRiT, sakmarisi ar aris 
kreditorma movales dauTqvas vada SesrulebisaTvis, au-
cilebelia movalisaTvis gasagebi iyos, rom garigebis Sed-
goma-arSedgoma Sesrulebis droulobazea damokidebuli 
da aradrouli Sesrulebis mimarT kreditors aranairi in-
teresi aRar aqvs. marTalia, veSapiZem miuTiTa mis dageg-
mil Svebulebaze alpebSi, magram wignis SeZenasTan am gare-
moebas pirdapiri kavSiri ar hqonda da bukasaTvis ar iyo 
gasagebi, Tu ratom unda daekarga nasyidobas azri Svebu-
lebis gamo. vadis daweseba am mizeziT ar iyo aranamdvili.
1.5. Tumca SesaZlebelia vadis dawesebis gareSec garige-
bidan gasvla namdvili yofiliyo, Tu es mizanSewonili iq-
neboda orive mxaris interesebis gaTvaliswinebiT (gsk-is 
323-e paragrafis me-2 nawilis Nr. 3, ssk-is 405-e muxlis Nr. 
2-is g) punqti). mocemul SemTxvevaSi b-s ukve hyavda moZeb-
nili sxva klienti, romelic z. v.-ze met fass sTavazobda 
am ukanasknelTan garigebis CaSlis Semdeg mas SeeZlo mie-
Ro es meore winadadeba. Tumca imis gaTvalisiwnebiT, rom 
es danawesi Zalze zogadad aris formulirebuli, auci-
lebelia misi restriqciuli ganmarteba, raTa ar aqcios 
umetes SemTxvevebSi vadis dawesebis aucilebloba fuW 
moTxovnad. amis gamo vadis daweseba mxolod maSin aris 
zedmeti, rodesac kreditors (da ara movales) CaeSleba 
garigeba sxva klientTan pirveli garigebis drouli Seu-
sruleblobiT gamowveuli dayovnebiT34. mocemul SemTx-
vevaSi sxva klientTan garigeba CaeSala movale bukas sul 
sxva mizeziT. z. v. ver miuTiTebs im faqtze, rom b-saTvisac 
momgebiani iyo xelSekrulebidan gasvla vadis dawesebis 
gareSe. 
damatebiTi SesrulebisaTvis vadis daweseba ar iyo zedme-
ti. 

34 Palandt, § 323 Rn. 22.
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Sedegi: gasvla aranamdvilia, radgan z.v.-m movales ar 
ganusazRvra vada damatebiTi SesrulebisaTvis.

2. Secileba gsk-is 142-e paragrafis 1-li nawilis (ssk-is 
59-e muxlis me-2 nawilis 1-li winadadebis) mixedviT
b-s fasis gadaxdis moTxovna SeiZleba gamqraliyo z. v.-s 
Secilebis Sedegad gsk-is 142-e paragrafis 1-li nawilis 
(ssk-is 59-e muxlis me-2 nawilis 1-li winadadebis) mixed-
viT. 

2.1. Secilebis safuZveli
a) mocemul SemTxvevaSi Secilebis safuZvels SeiZleba 
warmoadgndes b-s mxridan z. v.-s motyueba (gsk-is 123-e 
paragrafis 1-li nawili, ssk-is 81-e muxlis 1-li nawili), 
rodesac man SesTavaza Cxenkelis wignis miyidva da am uka-
nasknels bolomde ar ganumarta, rom saqme exeboda ara 
akaki Cxenkels, aramed kita Cxenkelis leqsikonis pirvel 
toms, riTac veSapiZes SesaZloa Seuqmna mcdari warmodge-
na wignze. motyueba unda yofiliyo kauzaluri garigebis 
dadebisaTvis. Tumca motyuebis winapirobas warmoadgens 
b-s boroti ganzraxva. b-s unda hqonoda ganzraxuli gae-
curebina z. v. araswori faqtebis miwodebiT, an swori faq-
tebis damalviT. b-s boroti ganzraxva unda gamoiricxos. 
mas SeeZlo evarauda, rom im SemTxvevaSi, Tu z. v.-s ar eco-
dineboda, Tu vin moiazreboda “Cxenkelis” qveS, Caxedav-
da mainc mis mier gamogzavnil fotoebs da amiT Seiqmnida 
realur warmodgenas wignze. motyueba ver iqneba Secile-
bis safuZveli.
b) Secilebis safuZveli SeiZleba iyos z. v.-s Secdoma wig-
nis TvisebasTan dakavSirebiT, gsk-is 119-e paragrafis me-2 
nawili (ssk-is 74-e muxlis me-2 nawili).
aa) Tumca Secdomidan gamomdinare Secilebis ufleba ga-
moiricxeba, Tu is konkurirebs gamyidvelis naklidan war-
moSobil pasuxismgeblobasTan35: 1. gamyidvels ar unda 
waerTvas jerovani Sesrulebis meore Sansi (gsk-is 437-e pa-

35 Wertenbruch, NJW 2004, 1977 ff.
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ragrafis Nr. 1, ssk-is 490-e muxlis 1-li nawili) myidvelis 
mier pirdapir Secilebis uflebis gamoyenebiT. 2. myidvel-
ma ver unda moaxerxos nasyidobidan Tavis daZvrena im Sem-
TxvevaSic ki, rodesac nivTis nakli misTvis ucnobia uxeSi 
gaufrTxileblobiT (gsk-is 442-e muxlis me-2 nawili). 3. 
Secilebis uflebis gamoyenebiT myidvelma gverdi ar unda 
auaros xandazmulobis specialur wesebs nasyidobisaTvis 
(gsk-is 438-e paragrafis 1-li nawilis Nr. 3).  
naklidan warmoSobili pasuxismgeblobis winapirobas 
warmoadgens nivTis naklovaneba (gsk-is 434-e paragrafi, 
ssk-is 488-e muxli), rac gulisxmobs nivTis realuri md-
gomareobis myidvelisaTvis arasasurvel Seusabamobas 
xelSekrulebiT gaTvaliswinebul mdgomareobasTan (gsk-
is 434-e paragrafis 1-li nawilis 1-li winadadeba, ssk-is 
488-e muxlis 1-li nawilis 1-li winadadeba). mocemul Sem-
TxvevaSi amgvari Seusabamoba ar gvaqvs saxeze, radgan wig-
nis warmomavloba saerTod ar gamxdara xelSekrulebis Si-
naarsi. nasyidobis sagani iyo wigni, romlis fotoebic ga-
daegzavna veSapiZes da romelic identificirda rogorc 
Cxenkelis wigni.   
bb) sakiTxvia, aris Tu ara saxeze Secdoma zemoT xsenebuli 
danawesis Sesabamisad. Secdomad TvisebaSi miiCneva Sec-
doma nivTis iseT maxasiaTeblebTan dakavSirebiT, romle-
bic zegavlenas axdenen fasze. Secdoma TvisebaSi SeiZle-
ba yofiliyo veSapiZes warmodgena imasTan dakavSirebiT, 
rom wigni ekuTvnoda cnobil Cxenkels anu akaki Cxenkels. 
wignis avtori aris arsebiTi am wignis Rirebulebis gan-
sazRvrisaTvis, ris gamoc es warmoadgens Tvisebas gsk-
is 119-e paragrafis me-2 nawilis (ssk-is 74-e muxlis me-2 
nawilis) mixedviT. is faqti, rom aseTi wigni ar arsebobda, 
umniSvneloa, radgan ararsebuli Tvisebac Tvisebaa. Tum-
ca sakiTxavia, Secda Tu ara z. v. uSualod wignis avtor-
Si, rogorc wignis TvisebaSi, Tu Secda avtoris TvisebaSi, 
anu Tvisebis TvisebaSi. sinamdvileSi veSapiZem arc akaki 
Cxenkeli icoda da arc kita. man ubralod icoda, rom vi-
Rac Cxenkeli iyo cnobili da misTvis sul erTi iyo, iqne-
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boda es cnobili Cxenkeli akaki Tu kita. saboloo jamSi, 
mas SeeSala ara uSualod avtori, aramed am avtoris cno-
badoba, anu Tvisebis Tviseba. Secdoma Tvisebis Tviseba-
Si ar SeiZleba CaiTvalos Secilebis uflebis mimniWebel 
Secdomad. am dros ar marTldeba ara mxolod myidvelis 
warmodgena nivTze, aramed misi warmodgena nivTze warmo-
dgenaze, rac aris garigebis Zalze Soreuli motivi, gansx-
vavebiT uSualod TvisebaSi Secdomisgan (romelic, gamo-
naklisis saxiT, mniSvnelovani Secdomaa motivSi) da ar 
SeiZleba gaxdes garigebis baTilobis safuZveli, radgan 
ar axdens pirdapir gavlenas fasze, xolo Tu axdens, maSin 
Tvisebis Tviseba uSualod Rirebuleba yofila, radgan 
iseTi Tvisebis Tviseba, romelic Rirebulebaze pirdapir 
axdens gavlenas, SeiZleba mxolod TviTon Rirebuleba 
iyos. RirebulebaSi Secdoma ki aris umniSvnelo Secdoma 
motivSi. 
gg) damoukideblad imisa, aniWebs Tu ara mocmeuli tipis 
Secdoma z. v.-s Secilebis uflebas, sakiTxavia aris Tu ara 
saxeze Secilebis sxva winapirobebi. Secilebis namdvilo-
bisaTvis aucilebelia meore mxarisaTvis misi gacxadeba, 
gsk-is 143-e paragrafis 1-li winadadeba (ssk-is 59-e muxlis 
me-2 nawilis me-2 winadadeba). amisaTvis aucilebelia, meo-
re mxarisaTvis yofiliyo Secnobadi, rom veSapiZes gari-
gebis namdviloba aRar surs nebis naklidan gamomdinare. 
ar aris aucilebeli Secilebis zusti mizezis miTiTeba, 
Tumca meore mxarisaTvis gasagebi unda iyos (gsk-is 133, 
157-e paragrafebi, ssk-is 52-e muxli), Tu ra warmoadgenda 
Secilebis faqtobriv safuZvels. amis gamo 13 Tebervals 
miwerili werili ver iqneboda Secilebis gacxadeba, rad-
gan ar Seicavda miniSnebas SecdomasTan dakavSirebiT – es 
Secdoma veSapiZem TviTonac mxolod mogvianebiT aRmoaCi-
na. aseve dauSvebelia 13 Tebervals gacxadebuli gasvlis 
konversia (gsk-is 140-e paragrafi, ssk-is 60-e muxli) Se-
cilebad, radgan Secilebis samarTlebrivi Sedgebi ufro 
Sors mimavalia. Secilebis Sedegad garigeba aranamdvilia 
ex tunc-moqmedebiT (gsk-is 142-e paragrafis 1-li nawili, 
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ssk-is 59-e muxlis me-2 nawili). gansxvavebiT gasvlisagan, 
romelic xelSekrulebas gardaqmis ukan dabrunebis ur-
TierTobad. 
Tumca z. v.-s SeeZlo 30 marts xelSekrulebaze mdivnis 
(rogorc Sikrikis) meSveobiT naTqvami uariT gaecxadebi-
na Secileba. aqac pirdapir ar uxsenebia sityva Secileba, 
Sesabamisad, misi gacxadeba SeiZleba momxdariyo mxolod 
konkludenturad. es nebis gamoxatva ukve Seicavda ara 
marto veSapiZis survils garigebis aranamdvilad qcevas-
Tan dakavSirebiT, aramed aseve miniSnebas mis Secdomaze – 
z. v.-m cnobili “Cxenkelis” qveS sxva “Cxenkeli” igulisxma. 
am momentisaTvis Secileba iyo jer kidev drouli. marTa-
lia, Secileba unda ganxorcieldes Secdomis Setyobidan 
dauyovnebliv (gsk-is 121-e paragrafis 1-li nawili, sa-
qarTveloSi erTi Tvis ganmavlobaSi – ssk-is 79-e muxlis 
1-li nawili) da wigni veSapiZis mdivans Cabarda 16-17 Te-
bervals, ris Semdegac Tveze metia gasuli, Tumca mdivnis 
mier codnis mopoveba ar Seeracxeba veSapiZes – mdivani am 
SemTxvevaSi ar iyo misi warmomadgeneli da gsk-is 166-e pa-
ragrafis 1-li nawili ar gamoyeneba. TviTon veSapiZem Sec-
domis Sesaxeb mxolod martis dasawyisSi Seityo, rodesac 
dabrundeboda Svebulebidan.
Secilebis sxva winapirobebi saxezea, Tumca, miuxedavad 
amisa, Secileba aranamdvilia, rogorc zemoT aRvniSneT, 
Sesabamisi safuZvlis ararsebobis gamo. 

3. naklidan warmoSobili Sesageblebi
moTxovnis gamanadgurebel an Sesrulebis Semaferxebeli 
Sesageblebs (magaliTad: fasis Semcireba, gsk-is 437-es Nr. 
2 da 441-e paragrafi, ssk-is 492-e muxli), mocemul SemTxve-
vaSi ver gamoviyenebT, radgan nivTi ar iyo naklovani. 

saboloo Sedegi: b-s fasis gadaxdis moTxovna warmoiSva 
da namdvilia.
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kazusi: `karolinis kunZulebi36~

karl bidermaieri (k) vaWrobs sakoleqcio markebiT. erT 
dResac is ugzavnis Tavis klient hanss (h) seriidan “germa-
nuli koloniebi” markas, “karolinis kunZulebi”, Tandar-
Tuli weriliT: 
“gigzavniT SesaniSnav markas Tqveni koleqciis Sesavsebad. 
namdvili fasia 1900 evro, magram TqvenTvis, rogorc mud-
mivi klientisaTvis, 1500 evro. markis dasaTvaliereblad 
gaqvT ori kvira, Tu am ori kviris ganmavlobaSi mas ukan ar 
gamoagzavniT, Cveni SemoTavazeba CaiTvleba miRebulad.” 
hansi markis TandarTuli weriliT misvlis momentisa-
Tvis saxlSi ar imyofeba. misi coli klara dadebs am mar-
kas hansis sawer magidaze da gaemzavreba dasasveneblad 
megobrebTan erTad. hansi, romelic mxolod saRamos da-
brundeba saxlSi, ipovis ra sakuTar magidaze markas, ver 
SeamCnevs iqve dadebul angariSsa da werils da miiCnevs mas 
colis saCuqrad. daRlilobisda miuxedavad, gadaxedavs 
Tavis markebis koleqcias, moaTavsebs axal markas “maria-
nas kunZulebisa” da “germanuli axali gvineis” gverdiT da 
“germanuli koloniebis” seriis SevsebiT saocrad kmayo-
fili daiZinebs. 
meore dRes k erT-erTi rigiTi katalogis daTvalierebi-
sas aRmoaCens, rom mis mier h-saTvis gagzavnili marka war-
moadgens Zalze iSviaT cTomil markas, masze gamosaxul 
germanul gems ori anZis magivrad aqvs sami, ris gamoc misi 
fasi bazarze 15000 evroa. k saRamosve ukavSirdeba h-s, auw-
yebs Secdomis Sesaxeb da sTxovs markis ukan dabrunebas. 
Tumca h, romelmac amasobaSi aRmoaCina, rom marka ar war-
moadgenda colis saCuqars, sxvagvarad fiqrobs da mzad 
aris iSviaTi markis SenarCunebas 15000 evroc Seswiros. es 
ver akamyofilebs k-s, romelsac ukve gamouCnda cTomili 
markebis Semgrovebeli amerikeli klienti, romelic mza-
daa nebismier sxva klientTan SedarebiT orjer meti ga-
daixados. SeafaseT samarTlebrivi mdgomareoba. 

36 kazusi da misi amoxsnac nawilobriv Sedgenilia zaarlandis universite-
tis profesor filipo ranieris 1992 wlis zafxulis semestris sagamocdo 
kazusis mixedviT, saganSi „savarjiSoebi samoqalaqo samarTalSi“.    
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germaniis samoqalaqo 
kodeqsi

§313. garigebis safuZvlis 
darRveva (Störung der Ges-
chäftsgrundlage). (1) Tu is 
garemoebebi, romlebic 
xelSekrulebis dadebis 
safuZveli gaxda, xelSe-
krulebis dadebis Sem-
deg arsebiTad Seicvala 
da mxareebi ar dadebdnen 
am xelSekrulebas an da-
debdnen sxva SinaarsiT, 
es cvlilebebi rom gae-
TvaliswinebinaT, maSin 
SeiZleba moTxovnil iqnes 
xelSekrulebis misada-
geba Secvlili garemoe-
bebisadmi im farglebSi, 
romlebSic _ calkeuli 
SemTxvevis garemoebaTa 
gaTvaliswinebiT, kerZod 
ki, saxelSekrulebo an ka-
nonismieri riskis ganawi-
leba, _ xelSekrulebis 
mxares ar SeiZleba moe-
Txovos Seucvleli xelSe-
krulebis dacva. (2) gare-
moebaTa Secvlas uTanabr-
deba, rodesac warmodge-
nebi, romlebic xelSekru-
lebis safuZveli gaxda, 
araswori aRmoCnda. (3) Tu 
xelSekrulebis misadage-
ba Secvlili garemoebebi-

saqarTvelos samoqalaqo 
kodeqsi

muxli 398. xelSekrule-
bis misadageba Secvlili 
garemoebebisadmi. 1. Tu 
is garemoebebi, romlebic 
xelSekrulebis dadebis 
safuZveli gaxda, xelSe-
krulebis dadebis Semdeg 
aSkarad Seicvala da mxa-
reebi ar dadebdnen am xel-
Sekrulebas an dadebdnen 
sxva SinaarsiT, es cvli-
lebebi rom gaeTvaliswi-
nebinaT, maSin SeiZleba 
moTxovil iqnes xelSe-
krulebis misadageba Sec-
vlili garemoebebisadmi. 
winaaRmdeg SemTxvevaSi, 
calkeul garemoebaTa ga-
TvaliswinebiT, xelSekru-
lebis mxares ar SeiZleba 
moeTxovos Seucvleli 
xelSekrulebis mkacrad 
dacva. 2. garemoebaTa Se-
cvlas uTanabrdeba, roca 
warmodgenebi, romlebic 
xelSekrulebis safuZve-
li gaxda, araswori aRmoC-
nda. 3. mxareebi jer unda 
Seecadon, rom xelSekru-
leba miusadagon Secvlil 
garemoebebs. Tuki Seu-
Zlebelia xelSekrulebis 
misadageba Secvlili ga-
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sadmi SeuZlebelia an meo-
re mxares ar SeiZleba moe-
Txovos amaze daTanxmeba, 
maSin dazaralebul mxares 
SeuZlia uari Tqvas xelSe-
krulebaze. grZelvadiani 
valdebulebiT-samarTle-
brivi urTierTobebis Sem-
TxvevaSi xelSekrulebaze 
uaris Tqmis nacvlad ga-
moiyeneba xelSekrulebis 
Sewyveta.

§241a. SekveTis Seusaba-
mo Sesrulebebi (Unbeste-
llte Leistungen). (1) mewarmis 
mier momxmareblisaTvis 
SeukveTavi nivTebis miwo-
deba an SekveTis Seusabamo 
sxva Sesrulebis ganxor-
cieleba ar warmoSobs 
am ukanasknelisadmi mo-
Txovnis uflebas. (2) kano-
nismieri moTxovnis ufle-
bebi ar aris gamoricxuli, 
Tu valdebulebis Ses-
ruleba mimRebisaTvis ar 
iyo gankuTvnili an iyo im 
mcdari warmodgenis Sede-
gi, rom adgili hqonda Se-
kveTas da mimRebma icoda 
amis Sesaxeb an mas SeeZlo 
scodnoda, samoqalaqo 
brunvaSi saTanado mzrun-
veloba rom gamoeCina...

remoebebisadmi, an meore 
mxare amas ar eTanxmeba, 
maSin im mxares, romlis 
interesebic dairRva, Seu-
Zlia uari Tqvas xelSe-
krulebaze.
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amoxsna
(germanuli da qarTuli samarTlis mixedviT)

I. k-s moTxovna gsk-is 812-e paragrafis 1-li nawilis 1-li 
winadadebis 1-li alternativis (ssk-is 976-e muxlis 
1-li nawilis a) Ppunqtis) mixedviT                     
k-s SeiZleba hqondes h-sagan Sesrulebis kondiqciiT niv-
Tis dabrunebis moTxovnis ufleba gsk-is 812-e paragrafis 
1-li nawilis 1-li winadadebis 1-li alternativis (ssk-is 
976-e muxlis 1-li nawilis a) Ppunqtis) mixedviT.              
amisaTvis aucilebelia, h-s moepovebina „raime” k-s Sesru-
lebiT, samarTlebrivi safuZvlis gareSe. h-m moipova sul 
mcire mflobeloba nivTze k-s SesrulebiT – sxvisi qone-
bis mizanmimarTuli da gacnobierebuli SevsebiT. sakiTxa-
via, namdvilia Tu ara mopovebis samarTlebrivi safuZvli 
– nasyidobis xelSekruleba.  

1. nasyidobis xelSekruleba 
a) oferti
nasyidobis xelSekruleba k-sa da h-s Soris SeiZleba dade-
buliyo ofertisa da aqceptis gziT, gsk-is 145 da Semdgomi 
paragrafebi (ssk-is 329-e muxli da Semdgomni). oferti Sei-
Zleboda gaekeTebina k-s markis gagzavniT. marka Tandar-
Tuli weriliT Seicavda xelSekrulebis yvela arsebiT 
pirobas da gakeTebuli iyo samarTlebrivi boWvis nebiT, 
ris gamoc warmoadgenda e. w. realuri oferts, rodesac 
xelSekrulebis dadeba xdeba uSualod Sesrulebis SeTa-
vazebiT.

b) aqcepti
sakiTxavia, miiRo Tu ara h-m k-s aqcepti dumiliT. dumili, 
Cveulebriv, warmoadgens samarTlebriv nuls. marTalia, 
mxareebs SeuZliaT mianoWon mas gansxavebuli mniSvneloba 
urTierTSeTanxmebiT, Tumca k-s calmxrivi daTqmiT amis 
gakeTeba SeuZlebelia. es gamomdinareobs aseveUgsk-is 241-e 
(a) paragrafis 1-li nawilidan, romlis mixedviTac Seukve-
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Tavi nivTis miwodebiT xelSekruleba ar ideba. Tumca k-s 
oferti SeeZlo mieRo konkludenturi qceviT – markebis 
CawyobiT. es qceva obieqturi mimRebis Tvalsawieridan aq-
ceptad aRiqmeba. is faqti, rom k-s am droisaTvis marka jer 
kidev colis saCuqari egona, umniSvneloa, radgan aqcepti, 
rogorc miRebasavaldebulo neba, ganimarteba mimRebis 
Tvalsawieridan, gsk-is 133-e, 157-e paragrafebi (ssk-is 52-
e, 337-339-e muxlebi). 
Tumca aqceptis namdvilobisaTvis, romelic aris miReba-
savaldebulo neba, aucilebelia misi misvla oferentTan. 
mocemul SemTxvevaSi k-s h-s aqcepti ar misvlia. gsk-is 151-
e paragrafis 1-li nawilis mixedviT, aqceptis misvla ofe-
rentTan aris zedmeti, Tu aseTi gacxadeba ar aris mosa-
lodneli samoqalaqo brunvis praqtikidan gamomdinare an 
oferentma uari Tqva masze. mocemul SemTxvevaSi k-m saer-
Tod uari Tqva aqceptis gamoxatvaze, rogorc xelSekru-
lebis namdvilobis winapirobaze. am uariT moculia aseve 
uari ukve gamoxatuli aqceptis mis winaSe gacxadebaze.
nasyidobis xelSekruleba daido k-sa da h-s Soris imgva-
rad, rom aqceptis misvla k-sTan aucilebeli ar iyo. 

2. Secileba
a) Secilebis gacxadeba da vada
Tumca dadebuli nasyidoba SeiZleba aranamdvili gamxda-
riyo ex tunc-moqmedebiT k-s Secilebis Sedegad, gsk-is 142-e 
paragrafis 1-li nawili (ssk-is 59-e muxlis me-2 nawili). 
Secdomaze miTiTebiTa da miyiduli nivTis ukan moTxovniT 
k-m h-s gaucxada konkludenturi Secileba gsk-is 143-e pa-
ragrafis 1-li da da ssk-is 59-e muxlis me-2 nawilis me-2 wi-
nadadebis Sesabamisad, daafiqsira ra neba, rom garigebis 
namdvilad datoveba aRar surda. Secileba moxda Secile-
bis safuZvlis Setyobidan dauyovnebliv (gsk-is 121-e pa-
ragrafis 1-li nawilis 1-li winadadeba, ssk-is 79-e muxlis 
1-li nawili).
b) Secilebis safuZveli 
k-m Secilebis safuZvlad miuTiTa Secdoma markis Tvi-
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sebasTan dakavSirebiT. cTomileba warmoadgens markis 
Tvisebas. garda amisa Secdoma TvisebaSi mxolod maSin 
iTvleba Secilebis uflebis mimniWeblad (gsk-is 119-e pa-
ragrafis me-2 nawili, ssk-is 74-e muxlis me-2 nawili), Tu is 
mniSvnelovania samoqalaqo brunvaSi, anu gavlenas axdens 
fasze. es winapiroba mocemul SemTxvevaSi saxezea. 
Tumca Secilebis ufleba SesaZlebelia gamoricxuli iyos 
sxva institutis upiratesi gamoyenebis gamo.

aa) Secilebis uflebis gamoricxva naklovani Sesrulebi-
dan gamomdinare, pasuxismgeblobis gamo
Secilebis ufleba SeiZleba gamoricxuli iyos nivTis 
naklidan warmoSobil myidvelis meorad moTxovnebTan 
konkurenciisas. Tu Secilebis ufleba konkurirebs myid-
velis meorad moTxovnebTan, myidvelma pirdapir Secile-
bis uflebis gamoyenebiT: 1. ar unda waarTvas gamyidvels 
jerovani Sesrulebis meore Sansi (gsk-is 437-e paragrafis 
Nr. 1, ssk-is 490-e muxlis 1-li nawili). 2. ver unda moaxer-
xos nasyidobidan Tavis daZvrena im SemTxvevaSi, rodesac 
nivTis nakli misTvis ucnobia uxeSi gaufrTxileblobiT 
(gsk-is 442-e muxlis me-2 nawili). 3. Secilebis uflebis ga-
moyenebiT myidvelma gverdi ar unda auaros xandazmulo-
bis specialur wesebs nasyidobisaTvis (gsk-is 438-e para-
grafis 1-li nawilis Nr. 3).   
Tumca nivTis naklidan warmoSobili pasuxismgebloba 
awesrigebs mxolod myidvelis specialur uflebebs da ar 
konkurirebs gamyidvelis sxva uflebebTan. gamyidvelis 
mxridan Secileba mxolod maSin aris gamoricxuli (gsk-is 
242-e paragrafi, ssk-is me-8 muxlis me-3 nawili), Tu gamyid-
veli cdilobs amgvarad gverdi auaros nivTis naklidan 
warmoSobil sakuTar pasuxismgeblobis. 
Secilebis ufleba ar unda gamoiricxos naklovani Sesru-
lebidan gamomdinare pasuxismgeblobis gamo. 



214

bb) Secilebis uflebis gamoricxva garigebis safuZvlis 
darRvevis gamo                                                          
Secilebis ufleba SesaZlebelia gamoricxuli iyos gari-
gebis safuZvlis darRvevis institutTan (gsk-is 313-e pa-
ragrafi, ssk-is 398-e muxli) konkurenciisas. sakiTxavia, 
saxezea Tu ara am ukanasknelis winapirobebi. garigebis sa-
fuZvlis darRvevisaTvis aucilebelia, rom garemoebebi, 
romlebic gaxda garigebis safuZveli, Seicvalos, an gacu-
ddes masTan dakavSirebuli mxareTa warmodgenebi (realu-
ri elementi). am garemoebis codnis SemTxvevaSi mxareebs 
ar unda daedoT garigeba mocemuli pirobebiT (hipoTetu-
ri elementi) da keTilsindisierebidan gamomdinare, dauS-
vebelia mxareebs moeTxovoT xelSekrulebis Seucvleli 
pirobebiT dacva (normatiuli elementi). 
mocemul SemTxvevaSi Secdoma mouvida ara mxolod gam-
yidvel k-s, aramed aseve myidvel h-s, rac aris ormxrivi 
warmodgenebis gacudeba gsk-is 313-e paragrafis me-2 nawi-
lis (ssk-is 398-e muxlis me-2 nawilis) mixedviT. am araswo-
ri warmodgenis gareSe k da h ar dadebdnen garigebas am pi-
robebiT da k-s ar SeiZleba moeTxovos nivTis miyidva misi 
realuri Rirebulebis meaTed fasad.
ormxrivi Secdomis SemTxvevis gadawyveta sakamaToa. ga-
batonebuli mosazrebis mixedviT, unda gamoviyenoT mxo-
lod garigebis safuZvlis darRvevis instituti Semdegi 
argumentebis gamo:
1. es instituti warmoadgens specialur instruments, ro-
melic mowesrigebulia valdebulebiT samarTalSi, gansx-
vavebiT gsk-is zogad nawilSi mowesrigebuli Secilebisa-
gan. safuZvlis darRveva specialuria aseve imitomac, rom 
exeba mxolod ormxriv Secdomas, rogorc ormxrivi warmo-
dgenebis gacudebas, gansxvavebiT Secilebisagan, romlis 
gamoyenebac SeiZleba rogorc ormxrivi, ise calmxrivi 
Secdomis SemTxvevaSi. 
2. garigebis safuZvlis darRveva ufro moqnilia, vidre 
Secilebis instituti. safuZvlis darRvevis samarTle-
briv Sedegebs warmoadgens xelSekrulebis misadageba an 
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gasvla ex nunc-moqmedebiT. orive SemTxvevaSi garigeba ar 
xdeba aranamdvili dadebis momentidan, gansxvavebiT Seci-
lebisagan, romlis Sedegebis aRmofxvrac ufro rTulia. 
3. ormxrivi Secdomis SemTxvevaSi Secilebisa da Seci-
lebidan warmoSobili zianis anazRaurebis (gsk-is 122-e 
paragrafi, ssk-is 79-e muxlis me-2 nawili) gamoyenebisas 
absurdul Sedegamde mivdivarT. Semcilebeli unazRau-
rebs meore mxares zians (gsk-is 122-e paragrafi). zianis 
anazRaurebis valdebuleba emsaxureba meore mxaris dac-
vas, romelic miendo gamovlenili nebis uSecdomobas, ris 
gareSec ar dadebda gamomvlenelTan garigebas – e. w. ndo-
bis ziani. Tumca zianis anazRaurebis valdebuleba azrs 
kargavs, Tu orive mxares eSleba. am dros orive mxares aqvs 
Secilebis ufleba da mxolod SemTxveviTobazea damoki-
debuli, Tu romeli gamoiyenebs mas pirveli da aanazRau-
rebs zians. zianis anazRaurebis valdebuleba icavs meore 
mxaris ndobas xelSekrulebis SedgomasTan dakavSirebiT, 
romelic ar imsaxurebs dacvas, Tu es Secdoma ormxrivia.
Tumca, saboloo jamSi, am samive argumentis gaqarwyleba 
SesaZlebelia: 
1. ormxrivi Secdomis SemTxvevaSi safuZvlis moSla mxo-
lod erTi SexedviT Cans ufro specialuri vidre Secile-
ba. marTalia, is exeba mxolod ormxriv da ara calmxriv 
Secdomas, magram aseve Secileba exeba ara nebismieri war-
modgenis gacudebas, anu ubralo Secdomas, aramed mxo-
lod arsebiT Secdomas TvisebaSi, ris gamoc swored Seci-
leba unda gamoviyenoT TvisebaSi (Tundac ormxrivi) Sec-
domisas.   
2. amasTanave, Tu kanoni garkveuli tipis Secdomebisas 
mxares aRWurvavs uflebiT  aqcios garigeba dadebis mo-
mentidanve aranamdvili, es ufleba mas ar unda waerTvas 
mxolod imis gamo, rom meore mxaresac SeeSala. Secilebis 
xisti Sedegebi TvisebaSi Secdomisas warmoadgens kanonm-
deblis Segnebul gadawyvetilebas da am gadawyvetilebas 
ver gaaneitralebs mxolod is faqti, rom es Secdoma or-
mxrivia.    
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3. miuxedavad ormxrivi Secdomisa, Secilebis uflebas 
gamoiyenebs mxolod is mxare, romlis interesebSicaa ga-
rigebis ex tunc-moqmedebiT aranamdviloba da, Sesabamisad, 
mxolod is iqneba valdebuli anaazRauros ziani. 

saqarTveloSi meore mosazrebis sasargeblod me-
tyvelebs aseve is faqti, rom zianis anazRaurebis 
valdebuleba, rogorc mTavari argumenti ormxri-
vi Secdomis SemTxvevaSi Secilebis uflebis winaaR-
mdeg, ssk-is 79-e muxlis me-2 nawilis mixedviT mxo-
lod gamonaklis SemTxvevaSi gamoiyeneba. mxolod 
is mxarea valdebuli aanazRauros ziani, romelsac 
Secdoma daudevrobiT mosdis. Tu pirs daudevro-
biT mosdis Secdoma, maSin gamarTlebulia, rom man 
meore mxares aunazRauros kidec aqidan warmoSobi-
li ziani.
germaniaSi gsk-is 122-e muxlis Sesabamisad, zianis 
anazRaurebis valdebuleba vrceldeba negatiur 
intereszec, anu Semcdarma mxarem meore mxare, ro-
melmac daijera garigebis arasacilooba, unda Caa-
yenos iseT mdgomareobaSi, garigeba saerTod rom 
ar daedo. meore mxaris interesi imasTan dakavSire-
biT, rom garigeba, Secdomis miuxedavad darCenili-
yo namdvili (pozitiuri interesi), daculi ar aris. 
gansxvavebiT germaniisagan, saqarTveloSi kon-
trarguments, rom yovelTvis is mxare gamoiyenebs 
Secilebis uflebas, romlisaTvisac es momgebia-
nia, SeiZleba gadamwyveti mniSvneloba mivaniWoT. 
qarTveli kanonmdebeli icavs ara mxaris negatiur 
interess, anu ndobas garigebis ardadebasTan daka-
vSirebiT, aramed pozitiur interess, anu garigebis 
namdvilobis ndobas – “garigebis baTilobiT ga-
mowveuli ziani”. es ndoba moicavs Secdomis ufle-
bis argamoyenebasTan dakavSirebul ndobasac, anu 
ndobas, rom, miuxedavad Secdomisa, garigeba mainc 
darCeba namdvili –anazRaurdeba ara Secdomis Se-
degebi, aramed garigebis baTilobis Sedegebi da 
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gadamwyveti ar aris, daideboda Tu ara garigeba 
Secdomis gareSe. Sesabamisad, gamarTlebulia, rom 
mxarem, romelic garigebas aranamdvilad aqcevs, 
meore mxares aunazRauros pozitiuri interesi. 
meore mxaris ndoba garigebis namdvilobasTan daka-
vSirebiT, miuxedavad ormxrivi Secdomisa, mainc im-
saxurebs dacvas.        

Secilebis ufleba ar aris gamoricxuli garigebis safuZ-
vlis darRvevis institutis upiratesi gamoyenebis gamo.  

gg) Secilebis uflebis gamoricxva misi borotad gamoye-
nebis gamo
Tumca Secilebis ufleba SeiZleba gamoricxuli iyos, Tu 
erTi mxare mas borotad iyenebs (gsk-is 242-e paragrafi). 
Tu meore mxare Tanaxmaa im pirobaze, ra pirobiTac meore 
mxare dadebda garigebas, Secdoma rom ar mosvloda, maSin 
Secilebis ufleba gamoricxulia. Secileba mxares aniWebs 
Secdomis Sedegebis Sesworebis uflebas da ar unda misces 
mas meore Sansi – dados ufro sarfiani garigeba sxvasTan.              

ssk-is 77-e muxlis Sesabamisad, SecdomiT dadebuli 
nebis gamovlena ar SeiZleba sacilo gaxdes, Tuki 
meore mxare Tanaxmaa Seasrulos garigeba Semcile-
blis survilis Sesabamisad. Semcileblis survilis 
qveS saqarTveloSic, iseve, rogorc germaniaSi, ar 
igulisxmeba misi namdvili survili, dados maqsi-
malurad sarfiani garigeba, aramed – misi hipoTe-
turi survili, romelic mas eqneboda nivTis Tvi-
sebaSi rom ar Semcdariyo. es gadawyveta germaniaSi 
gamomdinareobs im faqtidan, rom negatiuri inte-
resi anazRaurdeba mxolod pozitiuri interesis 
maqsimaluri odenobiT – anu Semcileblis kontra-
henti ver miuTiTebs, rom Semcilebelma daakargvi-
na mas ufro sarfiani garigeba, vidre es iqneboda 
uSecdomod dadebuli garigeba. Secdomis damSveb 
Semcilebels ar unda hqondes ufleba isargeblos 
sakuTari SecdomiT ufro metad, vidre isarge-
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blebda uSecdomod dadebuli garigebiT. es gadawy-
veta ZalaSia saqarTveloSic, sadac pirdapir pozi-
tiuri interesi anazRaurdeba. 

k-s Secilebis ufleba gamoricxulia, radgan h mzada ga-
daixados markaSi misi realuri Rirebuleba.   
Sedegi: nasyidobis xelSekruleba ar aris aranamdvili Se-
cilebis gamo da gamdidreba ar aris mopovebuli usafuZ-
vlod, rac gamoricxavs Sesrulebis kondiqciis gamoyene-
bas.  

II. k-s moTxovna gsk-is 985-e paragrafis (ssk-is 172-e mu-
xlis 1-li nawili) Sesabamisad                                                        

k-s SeiZleba hqondes h-sagan markis vindikaciiT gamoTxo-
vis ufleba gsk-is 985-e paragrafis (ssk-is 172-e muxlis 
1-li nawilis) mixedviT. amisaTvis aucilebelia, rom k iyos 
nivTis mesakuTre da h mflobeli mflobelobis uflebis 
gareSe.

1. k-s sakuTreba nivTze

Tavdapirvelad nivTis mesakuTre iyo k. Tumca mas SeeZlo 
daekarga sakuTreba h-saTvis misi gadacemis gamo gsk-is 
929-e paragrafis 1-li nawilis (ssk-is 186-e muxlis 1-li 
nawili) Sesabamisad. amis winapirobasac warmoadgens Se-
Tanxmeba sakuTrebis gadacemasTan dakavSirebiT (sanivTo 
garigeba) da nivTis gadacema.   
§	
a) sanivTo garigeba  
k da h SeTanxmdnen sakuTrebis gadacemasTan dakavSirebiT, 
iseve, rogorc nasyidobasTan dakavSirebiT, ofertisa da 
aqceptis meSveobiT, rodesac markis gagzavna warmoadgen-
da oferts, xolo misi albomSi Cawyoba – aqcepts. k-s nebis 
ganmartebisas obieqturi mimRebis Tvalsawieridan cal-
saxaa, rom k-s oferti da mis safuZvelze dadebuli saniv-
To SeTanxmeba Sedga pirobadadebulad (gsk-is 145-e, 929-e, 
158-e paragrafebi, ssk-is 188-e muxli). SeTanxmebis namd-
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vilobis pirobas warmoadgenda markis nasyidobis dadeba 
k-sa da h-s Soris. Tumca nasyidobis dadebasTan erTad sa-
bolood namdvili gaxda aseve sanivTo garigebac. SeTanx-
meba sakuTrebis gadacemasTan dakavSirebiT namdvilia. 

b) Secileba
sanivTo garigebac, nasyidobis msgavsad, SeiZleba aranamd-
vili gamxdariyo Secilebis Sedegad ex tunc-moqmedebiT, 
gsk-is 142-e paragrafis 1-li nawili (ssk-is 59-e muxlis 
me-2 nawilis 1-li winadadeba). 
             
Secilebis safuZvels mocemul SemTxvevaSi SeiZleba war-
moadgendes isev da isev Secdoma nivTis TvisebaSi, Tu is 
gaxda ara mxolod valdebulebiTi, aramed aseve sanivTo 
garigebis dadebis safuZvelic. Cveulebriv, Secdoma, ro-
melic ganapirobebs valdebulebiTi garigebis dadebas, ar 
ganapirobebs aseve sanivTo garigebis dadebasac. Secdo-
miT dadebuli valdebulebiTi garigebis Sesasruleblad 
sanivTo garigeba ideba, Cveulebriv, uSecdomod; mxares 
aRar eSleba, Tu ra saganze gadascems sakuTrebas – sani-
vTo garigebas debs im saganze, romelTan dakavSirebiTac 
Tavi daivaldebula valdebulebiTi garigebis farglebSi. 
is faqti, rom gamsxvisebels nasyidoba miaCnda uSecdomod 
dadebulad, warmoadgens mxolod umniSvnelo motivs sani-
vTo garigebisaTvis. 
garda amisa Secilebis ufleba, sanivTo garigebis SemTx-
vevaSic, gamoricxulia zemoT moyvanili argumentaciis 
gamo; h mzad aris dados nasyidoba da misi Sesrulebis sani-
vTo garigeba im pirobebiT, ra pirobebiTac k mas dadebda, 
Secdoma rom ar mosvloda. 
sakuTrebis gadacemasTan dakavSirebiT SeTanxmeba darCa 
namdvili; k-m gadasca h-s aseve mflobeloba nivTze.

saqarTveloSi sakuTrebis mopovebis damatebiT wi-
napirobas ssk-is 186-e muxlis 1-li nawilis mixed-
viT namdvili valdebulebiTi garigeba (kauza) war-
moadgens, rac aq saxeze gvaqvs.
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Sedegi: h gaxda nivTis mesakuTre, rac gamoricxavs k-s mo-
Txovnis uflebas gsk-is 985-e paragrafis (ssk-is 172-e mu-
xlis 1-li nawilis) Sesabamisad.
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kazusi: `rublis SemTxveva37~

a-m, romelic 1920 wels moskovSi izamTrebda, gaicno pir-
vel msoflio omSi rusebis tyveobaSi Cavardnili da imJa-
mad dRiuri muSa, germaneli b, romelsac asesxa Sin dasa-
bruneblad 30 000 rusuli rubli. mxareebi SeTanxmdnen, 
rom b a-s nasesxeb fuls germaniaSi dabrunebis Semdeg ger-
manul markebSi daubrunebda. SeTanxmebis momentSi orive 
mxares egona, rom erTi rublis Rirebuleba Seesatyvise-
boda 25 cents da, Sesabamisad, 30 000 eqvivalentad miiCnies 
7.500 marka, romlis dabrunebac ikisra b-m. sinamdvileSi 
erTi rubli Seesatyviseboda 1 cents. 
samSobloSi dabrunebis Semdeg a-m moiTxova 7.500 evros 
dabruneba, xolo b-m Secdomaze miTiTebiT ganacxada Se-
cileba. SeafaseT samarTlebrivi mdgomareoba.

amoxsna
(germanuli da qarTuli samarTlis mixedviT)

a-s moTxovna gsk-is 488-e paragrafis 1-li nawilis me-2 
winadadebis (ssk-is 623-e muxlis) Sesabamisad
a-s SeiZleba hqondes b-s mimarT nasesxebi Tanxis, 7.500 mar-
kis ukan moTxovnis ufleba gsk-is 488-e paragrafis 1-li 
nawilis me-2 winadadebis (ssk-is 623-e muxlis) Sesabamisad.

1. sesxis SeTanxmeba
a da b SeTanxmdnen 30 000 rublis savaraudo eqvivalentis, 
7500 markis, dabrunebasTan dakavSirebiT. am SeTanxmebis 
ganmarteba imgvarad, rom dasabrunebel Tanxas unda war-
moadgendes 30 000 rublis namdvili eqvivalenti, mxolod 
maSin iqneboda SesaZlebeli, Tu Tanxis gamoTvlis meTodi 
gaxdeboda garigebis Sinaarsi. magaliTad: mxareebi Sea-
Tanxmebdnen, rom sesxi dabrundeboda markebSi imJamin-
deli kursis Sesabamisad, rac ar momxdara. a-c da b-c Se-
Tanxmdnen 7500 markisa da ara 30 000 rublis eqvivalenti 

37 RGZ 105, 406.



222

markis dabrunebasTan dakavSirebiT. is warmodgena, rom 
7500 marka Seesatyviseboda 30 000 rubls, iyo mxolod ga-
rigebis farglebs miRma darCenili saerTo motivi. es mo-
tivi ar gamxdara garigebis Sinaarsi da SeuZlebelia falsa 
demonstratio-s principis gamoyeneba. SeTanxmebis ganmarteba 
SeuZlebelia sxvagvarad – garda 7500 markis dabrunebis 
SeTanxmebisa.
a-m da b-m SeaTanxmes 7500 markis dabruneba.

2. Secileba 
a) Secilebis gacxadeba da vada
xelSekruleba SeiZleba aranamdvili gamxdariyo ex tunc-mo-
qmedebiT b-s Secilebis Sedegad, gsk-is 142-e paragrafis 
1-li nawili (ssk-is 59-e muxlis me-2 nawili). 
b-m ganacxada Secileba gsk-is 143-e paragrafis 1-li wina-
dadebis (ssk-is 59-e muxlis me-2 nawilis me-2 winadadebis) 
Sesabamisad da es moxda Secilebis safuZvlis Setyobidan 
dauyovnebliv (gsk-is 121-e paragrafis 1-li nawilis 1-li 
winadadeba, ssk-is 79-e muxlis 1-li nawili).

b) Secilebis safuZveli 
Secilebis safuZveli mocemul SemTxvevaSi SeiZleba iyos 
a-s Secdoma rublisa da markis kursis urTierTmimarTe-
basTan dakavSirebiT. es Secdoma SeiZleba warmoadgendes 
Secdomas SinaarsSi gsk-is 119-e muxlis 1-li nawilis 1-li 
variantis (ssk-is 73-e muxlis b) punqtis) mixedviT. amisa-
Tvis aucilebelia, rom b-s “eTqva erTi da egulisxma meo-
re” – b-s unda eTqva is, risi Tqmac surda, magram unda mos-
vloda Secdoma naTqvamis obieqtur SinaarsTan dakavSire-
biT. rodesac a da b-m airCies araswori kursi rublis mar-
kaSi eqvivalentis gamoTvlis safuZvlad, am kalkulaciis 
araswori safuZveli ar iyo dafaruli da warmoadgenda e. 
w. “xilul Secdomas kalkulaciaSi”. 
sakamaToa kalkulaciaSi orive mxarisaTvis xiluli Sec-
domis SemTxvevis gadawyveta.
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aa) SinaarsSi Secdomis nairsaxeoba
raixis sasamarTlos38 mosazrebis mixedviT, gacxadebuli 
Secdoma kalkulaciaSi iyo SinaarsSi Secdomis erT-erTi 
saxe da Semcdar pirs aniWebda Secilebis uflebas. kalku-
lacia xdeboda nebis gamoxatvis Sinaarsi, radgan nebis 
gamomxatveli kalkulaciis safuZvels, kerZo avtonomiis 
principiT miniWebuli Tavisuflebidan gamomdinare, gari-
gebis arsebiT Semadgenel nawilad aqcevda. 

bb) umniSvnelo Secdoma motivSi
gansxvavebiT orive mxarisaTvis xiluli Secdomisagan, 
calsaxaa kalkulaciaSi dafaruli Secdomis SemTxvevis 
gadawyveta, rodesac xelSekrulebis erTi mxare iTvlis 
TavisTvis da meores mxolod am kalkulaciis Sedegs and-
obs (dafaruli Secdoma kalkulaciaSi). dauSvebelia, rom 
am calmxrivma dafarulma Secdomam Semcdar pirs garige-
bis sacilod qcevis ufleba mianiWos. dafaruli Secdoma 
kalkulaciaSi warmoadgens umniSvnelo Secdomas motivSi. 
germanul iuridiul literaturaSi gabatonebuli mo-
sazrebis mixedviT39, kalkulaciaSi dafaruli Secdomis 
msgavsad, kalkulaciaSi gacxadebuli Secdomac ver mia-
niWebs Semcdar pirs Secilebis uflebas. amave mosazrebas 
iziarebs germaniis federaluri sasamarTlo40, radgan am 
drosac kalkulaciis meTodi mxolod garigebis Sinaar-
ss miRma darCenil motivs warmoadgens. mxolod is faqti, 
rom meore mxaremac icis am meTodis Sesaxeb, ar SeiZleba 
gaxdes Secilebis safuZveli, radgan es “grZeli enis” pa-
tronis dauSvebeli privilegireba iqneboda. 

gg) kamaTis gadawyveta
dResdReobiT iuridiul literaturasa da sasamarTlo 
praqtikaSi gabatonebuli mosazreba ufro damajerebe-
lia, vidre raixis sasamarTlos Tavdapirveli mosazreba. 

38 RGZ 64, 266, 268; RGZ 116, 15, 17; RGZ 162, 198, 201.
39 Palandt/Heinrichs, § 119 Rn. 19 da iq miTiTebuli literatura.

40 BGHZ 139, 177, 180.
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maSinac ki, rodesac erTi mxare meore gaandobs kalkula-
ciis meTods, mas mainc ar eSleba arc gamoxatuli nebis 
SinaarsSi da arc uSualod gamoxatvaSi. kalkulaciis me-
Todi yovelTvis warmoadgens garigebis farglebs miRma 
darCenil umniSvnelo motivs. es wesi moqmedebs ormxrivi 
Secdomis SemTxvevaSic. Tumca swored imitom, rom es Sec-
doma ormxrivia, SesaZlebelia ara Secilebis, aramed sxva 
instrumentebis gamoyenebiT gadaiWras es problema. 
mocemul SemTxvevaSi Secileba gamoricxulia Secilebis 
safuZvlis ararsebobis gamo.

3. garigebis misadageba Secvlili garemoebebisadmi 

a) ormxrivi Secdoma kalkulaciaSi
xiluli Secdoma kalkulaciaSi warmoadgens amave dros 
ormxriv Secdomas, romlis Sedegebi SesaZlebelia aRmoi-
fxvras ganmartebis meSveobiT falsa demonstratio-s principis 
Sesabamisad. Tu orive mxarisaTvis gadamwyvetia kalkula-
ciis safuZveli (mag. sacalo fasi) da ara misi saboloo Se-
degi, maSin ganmartebis meSveobiT SeTanxmebulad iTvleba 
ara dasaxelebuli fasi, aramed swori kalkulaciis Sede-
gad miRebuli fasi41. 
mocemul SemTxvevaSi ganmarteba ver dagvexmareba, radgan, 
rogorc zemoT aRvniSneT, a-m da b-m ki ar daarqves 30 000 
rublis namdvil eqvivalents (300 markas) 7500 marka, ara-
med SeaTanxmes zustad 7500 markis dabruneba, romelTan 
dakavSirebiTac maT Secdoma ar mosvliaT; Sesabamisad, 
SeuZlebelia falsa demonstratio-s principis meSveobiT am Se-
Tanxmebis gardaqmna 300 markis dabrunebis valdebulebad. 

b) garigebis safuZvlis darRveva da garigebis misadageba 
Secvlili garemoebebisadmi
Tumca, motivSi ormxrivi Secdomis SemTxvevaSi, Tu orive 
mxare erTi da imave Secdomis gavleniT moqmedebs, maSin 

41  amisgan gansxvavebiT, nebis gamoxatva aranamdvilia, Tu is imgvarad wi-
naaRmdegobrivad aris formulirebuli, rom obieqturi mimRebi ar SeiZleba 
miendos misi Sinaarsis namdvilobas.



225

SesaZlebelia saxeze iyos gsk-is 313-e paragrafis 1-li da 
me-2 nawilis (ssk-is 398-e paragrafis 1-li da me-2 nawilis) 
winapirobebi – garigebis safuZvlis darRveva. 
aa) mxareebma ar icodnen, rom gamoTvlis safuZvlad irCe-
vdnen valutis araswor kurss da, amrigad, saxezea saerTo 
araswori warmodgena gsk-is 313-e muxlis me-2 nawilis (ssk-
is 398-e paragrafis me-2 nawilis) Sesabamisad (realuri 
elementi). am garemoebis codnis SemTxvevaSi ar dadebdnen 
garigebas mocemuli pirobebiT (hipoTeturi elementi).
bb) mxareebs, keTilsindisierebidan gamomdinare, ar unda 
moeTxovoT xelSekrulebis Seucvleli pirobebiT dac-
va (normatiuli elementi). Cveulebriv, TiToeuli mxare 
kisrulobs risks, rom sapirispiro Sesruleba aRmoCndeba 
araeqvivalenturi mis mier ganxorcielebuli Sesrulebi-
sa. saxelSekrulebo Tavisuflebidan gamomdinare, mxares 
aqvs arCevani – ar dados garigeba araxelsayreli pirobe-
biT, magram Tu mainc dadebs am garigebas, unda zRos kidec 
misi Sedegebi. gansxvavebulad unda gadawydes SemTxveva, 
rodesac Sesruleba da sapirispiro Sesruleba mxareTa-
Tvis moulodnelad scdeba erTmaneTs da es acdena ar eq-
ceva arc erTi mxaris riskis sferoSi. Tu orive mxaris mo-
lodini erTnairad gacuddeba da erTi mxare valdebulia 
gadaixados ocdaxuTjer meti, vidre sapirispiro Sesru-
lebiT miiRo, maSin mas ar SeiZleba moeTxovos garigebis 
ucvleli pirobebiT dacva. 
gg) b-s aqvs a-sagan garigebis misadagebis moTxovnis ufle-
ba gsk-is 313-e muxlis me-3 nawilis mixedviT, risi Sedegic 
iqneba dasabrunebeli sesxis moculobis gansazRvra 7500 
markis nacvlad 300 markiT.

gansxvavebebiT germaniisagan, saqarTveloSi gari-
gebis misadagebis moTxovna ar aris ganxorciele-
badi sasamarTlo wesiT. Tu kontrahenti uars acxa-
debs garigebis misadagebaze, maSin meore mxares 
SeuZlia mxolod gavides xelSekrulebidan ssk-is 
398-e muxlis me-3 nawilis mixedviT.

Sedegi: iqidan gamomdinare, rom b-s aqvs garigebis misada-
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gebis moTxovnis ufleba gsk-is 313-e paragrafis me-3 nawi-
lis (ssk-is 398-e muxlis me-3 nawilis) mixedviT, a-s 7500 
markis dabrunebis moTxovna, gsk-is 488-e paragrafis 1-li 
nawilis me-2 winadadebis (ssk-is 623-e muxlis) Sesabamisad, 
ganuxorcielebadia.

inglisi

inglisur samarTalSi ganasxvaveben camlxriv Secdomas, 
anu SemTxvevas, rodesac erTi mxaris garigebasTan daka-
vSirebuli warmodgenebi aris mcdari, saerTo Secdomas, 
rodesac orive mxaris warmodgenebi mcdaria da ormxriv 
Secdomas – rodesac mxareTaAneba, ubralod, scdeba erT-
maneTs da saxezea disensusi. Secdoma inglisSi, Cveule-
briv, mniSvnelovania mxolod maSin, rodesac is ormxrivia. 
mxare, romelic debs garigebas calmxrivi mcdari warmo-
dgenis safuZvelze ar Tavisufldeba valdebulebisagan, 
miuxedavad am araswori warmodgenis gamomwvevi mizezisa. 
Common law ufro met mniSvnelobas aniWebs garigebis ga-
regan gamovlinebas da meore mxaris am garigebasTan daka-
vSirebuli molodinis dacvas. gansxvavebiT kontinenturi 
evropis samarTlis sistemebisagan, sadac, rogorc wesi, 
gadamwyvetia mxaris namdvili neba da garigeba SeiZleba 
gaxdes aramboWavi, Tu is ar Seesatyviseba erT-erTi mxaris 
calmxriv warmodgenebs. meore mxaris interesebis dacva 
germanul samarTalSi, rogorc zemoT vixileT, saboloo 
jamSi, xdeba Semcilebeli mxaris zianis anazRaurebis val-
debulebiT. 

Tumca zemoT xsenebuli Haakjöringsköd-is SemTxve-
va inglisur samarTalSic msgavsad gadawydeboda. 
mniSvnelovani iqneboda mxareTa namdvili neba da 
ara gamoTqmulis obieqturi Sinaarsi. inglisur sa-
marTalSi werilobiT xelSekrulebaSi dasaSvebia 
iseTi cvlilebebis Setana (rectified), romelic asaxavs 
garigebis dadebis momentSi mxareTa namdvil nebas 
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– gaxda SeTanxmebis safuZvels. Tumca Tavis erT-
erT gadawyvetilebaSi inglisuri sasamarTlo miiC-
nevs, rom mxareTa identuri neba umniSvneloa, sanam 
ar moxdeba am nebis gacxadeba (New Hampshire Ins. Co v. 
MGN Ltd.). 

Raffles v Wichelhaus [1864] EWHC Exch J19:

faqtobrivi garemoebebi: mosarCele da mopasuxe SeTanxmd-
nen liverpulSi, rom mosarCele mihyidda mopasuxes 125 
fuTa suratul bambas, romelic Camovidoda bombeidan 
gemiT saxelad “Peerless”. mas Semdeg, rac gemi “Peerless” Camo-
vida liverpulis portSi, mopasuxem uari ganacxada mieRo 
nayidi saqoneli. man igulisxma sxva gemi “Peerless”, romelic 
gamovida bombeidan ara dekembeSi, aramed oqtomberSi. 
sasamarTlos motivebidan: sasamarTlom ar gaiTvaliswina 
mopasuxis argumenti da ar miiCnia Secdoma umniSvnelod. 
Tumca TviTon sasamarTlos gadawyvetilebis zusti da-
sabuTeba dRemde sakamaToa. savaraudod, sasamarTlom 
miiCnia, rom Tu mxareebma sxvadasxva gemi igulisxmes, ma-
Sin garigeba konsensusis ararsebobis gamo ar dadebula. 
miuxedavad imisa, rom dResdReobiT inglisur samarTalSi 
garigebis namdviloba-aranamdvilobisaTvis gadamwyvetia 
SeTanxmebis obieqturi mxare, mocemuli SemTxvevis sava-
raudo gadawyveta dResac igive iqneboda. orive mxarem 
igulisxma sxvadasxva gemi da SeuZlebelia erTi mxaris 
warmodgenisaTvis upiratesobis miniWeba. Sesabamisad, ga-
rigeba ar SeiZleba iyos mboWavi misi Sinaarsis daudgen-
lobis gamo.
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Sedareba germanul samarTalTan

germaniis samoqalaqo 
kodeqsi

§154. dagvianebuli da Se-
cvlili aqcepti. (1) ma-
namde, sanam mxareebi xel-
Sekrulebis yvela im pi-
robaze ar SeTanxmebulan, 
romlebzec Tundac erTi 
mxaris gancxadebiT unda 
iqnes miRweuli SeTanxme-
ba, saeWvoobisas xelSe-
kruleba ar aris dadebu-
li. calkeul pirobebze 
SeTanxmeba maSinac ar aris 
mboWavi, rodesac isini we-
rilobiT iqna dafiqsire-
buli.

§155. dafaruli SeuTanx-
mebloba. Tu mxareebi im 
xelSekrulebiT, romel-
sac isini dadebulad miiC-
neven, sinamdvileSi ver Se-
Tanxmdnen xelSekrulebis 
iseT pirobaze, romelzec 
SeTanxmeba saWiro iyo, _ 
maSin moqmedebs SeTanxme-
buli pirobebi, Tu SeiZle-
ba imis varaudi, rom xel-
Sekruleba daideboda am 
pirobis gareSec. 

saqarTvelos samoqalaqo 
kodeqsi

muxli 53. garigebis arar-
seboba misi Sinaarsis 
daudgenlobis gamo. ga-
rigeba ar arsebobs, Tu 
arc garegnuli gamoxatvi-
dan da arc sxva garemoebe-
bidan ar SeiZleba zustad 
dadgindes garigebis Si-
naarsi.
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inglisuri samarTlisagan gansxvavebiT, germaniaSi Secdo-
ma, romelic mxares aniWebs Secilebis uflebas gsk-is 119-e 
da Semdgomi paragrafebis Sesabamisad, unda iyos calmxri-
vi. “ormxrivi Secdoma”, rogorc wesi, Secdoma aRar aris, 
radgan Secdomas warmoadgens mxaris warmodgenebisa da im 
Sinaarsis urTierTacdena, ra SinaarsiTac daido garigeba. 
Tu orive mxaris warmodgena scdeba erTmaneTs da garige-
bis Sinaarsis dadgena SeuZlebelia ganmartebis meSveobiT 
maSin saxezea disensusi. 
aseve “saerTo Secdoma” (inglisuri gagebiT) germaniaSi 
ufro metad Seesatyviseba xelSekrulebis safuZvlis moS-
las da gamoiyeneba ara Secilebis, aramed garigebis safuZ-
vlis moSlis instituti (gsk-is 313-e paragrafi).

safrangeTi

safrangeTis samoqalaqo 
kodeqsi

Art. 1109. konsensusi ar ar-
sebobs, Tu es konsensusi 
Sedga Secdomis, gamoZal-
vis, Zaladobis an motyue-
bis meSveobiT.

Art. 1110. Secdoma mxolod 
maSin aris garigebis ba-
Tilobis safuZveli, Tu 
is imdenad arsebiTia, rom 
exeba SeTanxmebis safuZ-
vels. Secdoma ver iqneba 
garigebis baTlobis sa-
fuZveli, Tu is exeba mxo-
lod garigebis meore mxa-

ris pirovnebas, garda im 
SemTxvevisa, rodesac mis 
pirovnebas hqonda gada-
mwyveti mniSvneloba gari-
gebis dadebisaTvis.

Art. 1117. garigeba, rome-
lic daido Secdomis, Za-
ladobisa an motyuebis 
gziT, ar aris Tavidanve 
baTili, aramed SeiZleba 
gabaTildes mxolod Se-
sabamisi sarCelis safuZ-
velze an amave titulis VII 
seqciis V Tavis wesebis Se-
sabamisad. 
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Cour de Cassation (Ch. Com.), 15.2.1961, Bull. civ. III. 91: 

Tu xelSekrulebis mxareebs garigebis dadeba undaT sxva-
daxva fasad da ver aRweven SeTanxmebas, maSin garigeba ar 
ideba.
faqtobrivi garemoebebi: mxareebi awarmoebdnen mola-
parakebebs didi raodenobis Rvinis nasyidobasTan daka-
vSirebiT. gamyidvelis SemoTavazebas, heqtolitri 60 
frankad, myidvelma upasuxa axali SeTavazebiT – heqto-
litri 30 frankad, Tumca sinamdvileSi SeTavazeba gakeT-
da 300 frankze. gamyidvelma miiRo SeTavazeba da miawoda 
kidec Rvino Sesabamisi TandarTuli angariSiT. myidvelma 
gadaixada 300 franki heqtolitrSi, Tumca Semdeg aRmoa-
Cina Secdoma da moiTxova Sesabamisi Tanxis ukan dabrune-
ba sasamarTlo wesiT. gamyidvelma uari ganacxada Semdegi 
motivebiT: 1. Secdoma iyo umniSvnelo, radgan exeboda mxo-
lod Rirebulebas da ara garigebis Sinaarss. 2. xelSekru-
leba anulirebamde iyo namdvili da myidvels ar SeeZlo 
moeTxova gadaxdili fasis dabruneba misi usafuZvlobis 
gamo. 3. rodesac myidvelma gadaixada 300 franki, man miiRo 
gamyidvelis SemoTavazeba 300 frankTan dakavSirebiT.
sasamarTlos motivebidan: safrangeTis sakasacio sasa-
marTlom, romelmac ZalaSi datova saapelacio sasa-
marTlos gadawyvetileba da ar daakmayofila kasatoris 
(gamyidvelis) moTxovna gadaxdili fasis dabrunebis mo-
Txovnis usafuZvlod cnobasTan dakavSirebiT, miiCnia, 
rom mxareTa warmodgenebis urTierTacdena iyo arsebi-
Ti da SeuZlebels xdida nasyidobasTan dakavSirebiT Se-
Tanxmebis miRwevas. garigeba ar ganekuTvneboda iseT ga-
rigebebs, romelTa aranamdvilad cnobisaTvisac saWiroa 
sasamarTlosaTvis mimarTva, radgan garigeba saerTod ar 
iyo saxeze. rac Seexeba myidvelis mier fasis nebayoflo-
biT gadaxdas, rac kasatoris azriT, aRqmuli unda yofi-
liyo rogorc Tanxmoba heqtolitris 300 frankad yidvis 
ofertze, es warmoadgenda faqtobrivi da samarTlebri-
vad mniSvnelovani garemoebebis erTmaneTSi aRrevas da 
dauSvebeli iyo.
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Sedareba germanul samarTalTan

germaniis samoqalaqo 
kodeqsi

§144. sacilo garige-
bis dadastureba. (1) Se-
cileba gamoricxulia, 
Tu sacilo garigeba da-
dasturdeba Secileba-
ze uflebamosili piris 
mier. (2) dadastureba ar 
saWiroebs garigebisTvis 
dadgenili formis dac-
vas.

saqarTvelos samoqalaqo 
kodeqsi

muxli 61. dadasturebis 
mniSvneloba garigeba-
Ta baTilobisas. ..... 3. Tu 
garigebas adasturebs Se-
cilebis uflebis mqone 
piri, maSin igi amiT karga-
vs Secilebis uflebas.
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mocemuli SemTxvevis gadawyveta aracalsaxa iqneboda 
aseve germanul samarTalSic. oferents, winaswari mola-
parakebebis gareSe, kalmis Secdomis gamo 30 frankis nac-
vlad 300 franki rom mieTiTebina da meore mxares ar hqo-
noda mizezi eWvi Seetana fasis sisworeSi, garigeba daide-
boda am SinaarsiT. Tumca oferents eqneboda saSualeba 
Tavi daexsna garigebisagan – gamoxatvaSi Secdomis safuZ-
velze Secilebis meSveobiT (gsk-is 119-e paragrafis 1-li 
nawilis me-2 variantis Sesabamisad) meore mxarisaTvis 
zianis anazRaurebis sanacvlod (gsk-is 122-e paragrafis 
Sesabamisad). amis sapirospirod, winare molaparakebe-
bis safuZvelze, meore mxares zustad rom scodnoda, Tu 
ra igulisxma oferentma SecdomiT gamoxatul nebaSi (ma-
galiTad, oferti 110 frankad winaswar SeTanxmebuli 11 
frankis nacvlad), garigeba daideboda oferentis mier 
nagulisxmebi namdvili SinaarsiT, radgan am dros swored 
es Sinaarsi Seesatyviseba obieqturi mimRebis aRqmas ndo-
bisa da keTilsindisierebis principidan gamomdinare. mo-
cemul SemTxvevaSi miuxedavad imisa, rom mimRebs hqonda 
safuZvli evarauda, rom gamoxatuli neba ar Seesatyvise-
boda oferentis namdvil nebas, misTvis mainc ucnobi iyo 
oferentis mier SemoTavazebuli zusti fasi. germanul sa-
marTalSic garigebis dadeba CaiSleboda disensusis gamo. 



233

S
ec

d
o

mi
s 

sa
xe

eb
i

g
er

ma
ni

a
sa

qa
r

T
ve

l
o

sa
f

r
an

g
eT

i
in

g
l

is
i

S
ec

d
o

mi
s 

ar
se

bi
T

o
ba

ar
 a

r
is

 a
u

c
il

eb
el

i 
Se

c
-

d
o

ma
 i

yo
s 

ar
se

bi
T

i.
 S

ec
i-

l
eb

is
 S

em
T

xv
ev

aS
i 

me
o

r
e 

mx
ar

is
 i

nt
er

es
i 

d
ac

u
l

ia
 

gs
k-

is
 1

22
-p

ar
ag

r
af

iT
.

u
nd

a 
iy

o
s 

ar
se

bi
T

i 
(s

sk
-i

s 
72

-e
 m

u
xl

i)
. 

me
o

r
e 

mx
ar

is
 n

d
o

ba
 

d
ac

u
l

ia
 m

xo
l

o
d

 g
a-

mo
na

kl
is

 S
em

T
xv

ev
aS

i 
(s

sk
-i

s 
79

-e
 m

u
xl

i 
me

-2
 

na
wi

l
i)

.

Se
c

d
o

ma
 u

nd
a 

iy
o

s 
ar

se
bi

-
T

i 
(s

af
r

an
ge

T
is

 s
am

o
qa

l
a-

qo
 k

o
d

eq
si

s 
11

10
-e

 m
u

xl
i)

.

mx
ar

ee
bi

 i
ye

ne
be

n 
ar

as
w

o
r

 
si

t
yv

eb
s 

ma
T

i 
sa

er
T

o
 n

eb
is

 g
a-

mo
sa

xa
t

av
ad

 (s
ae

r
T

o
 n

eb
a 

o
r

iv
e-

sa
T

vi
s 

na
T

el
ia

)

ga
nm

ar
t

eb
is

 m
eS

ve
o

bi
T

 
ga

r
ig

eb
a 

na
md

vi
l

ia
 m

xa
r

e-
T

aA 
na

md
vi

l
i 

ne
bi

s 
Se

sa
-

ba
mi

sa
d

 (f
al

sa
 d

em
on

st
ra

tio
 

no
n 

no
ce

t).

-
ga

r
ig

eb
a 

na
md

vi
l

ia
 m

xa
r

eT
a 

na
md

vi
l

i 
ne

bi
s 

Se
sa

ba
mi

sa
d

.

ga
r

ig
eb

a 
na

md
-

vi
l

ia
 

(S
es

aZ
l

o
a 

u
kv

e 
d

ad
eb

u
l

 
ga

r
ig

eb
aS

i 
c

vl
il

eb
eb

is
 

Se
t

an
a)

.

d
is

en
su

si
, a

r
c

 e
r

T
i 

mx
ar

is
 

wa
r

mo
d

ge
na

 a
r

 a
r

is
 u

f
r

o
 d

am
a-

j
er

eb
el

i,
 v

id
r

e 
me

o
r

is
ga

r
ig

eb
a 

ar
an

am
d

vi
l

ia
 

(g
sk

-i
s 

15
4-

e 
d

a 
15

5-
e 

pa
r

a-
gr

af
eb

i)
.

ga
r

ig
eb

a 
ar

an
am

d
-

vi
l

ia
 (s

sk
-i

s 
53

-e
 

mu
xl

i)
.

ga
r

ig
eb

a 
ar

an
am

d
vi

l
ia

.
ga

r
ig

eb
a 

ar
an

a-
md

vi
l

ia
.

c
al

mx
r

iv
i 

S
ec

d
o

ma
 n

eb
is

 g
am

o
x-

at
va

Si
, r

o
me

l
ic

 m
im

R
eb

is
aT

vi
s 

u
c

no
bi

a

ga
r

ig
eb

a 
na

md
vi

l
ia

, 
ma

gr
am

 S
em

c
d

ar
 m

xa
r

es
 

aq
vs

 S
ec

il
eb

is
 u

f
l

eb
a.

 
Se

mc
il

eb
el

i 
me

o
r

e 
mx

-
ar

es
 u

na
z

R
au

r
eb

s 
am

iT
 

ga
mo

wv
eu

l
 z

ia
ns

 (g
sk

-i
s 

12
2-

w 
pa

r
ag

r
af

i)
.

ga
r

ig
eb

a 
na

md
vi

l
ia

, 
ma

gr
am

 S
em

c
d

ar
 m

x-
ar

es
 a

qv
s 

Se
c

il
eb

is
 

u
f

l
eb

a 
d

a 
mx

o
l

o
d

 
ma

Si
n 

ar
is

 v
al

d
eb

u
l

i 
au

na
z

R
au

r
o

s 
z

ia
ni

, 
T

u
 S

ec
d

o
ma

 g
am

o
wv

eu
-

l
i 

iy
o

 m
is

i 
d

au
d

e-
vr

o
bi

T
 (s

sk
-i

s 
79

-e
 

mu
xl

is
 m

e-
2 

na
wi

l
i)

.

Si
na

ar
sS

i 
Se

c
d

o
mi

sa
s 

u
ax

l
o

vd
eb

a 
ge

r
ma

nu
l

 
ga

d
aw

yv
et

as
, m

ag
r

am
 g

am
o

x-
at

va
Si

 S
ec

d
o

mi
sa

s 
ga

r
ig

eb
a 

ar
 a

r
se

bo
bs

 k
o

ns
en

su
si

s 
ar

ar
se

bo
bi

s 
ga

mo
. S

em
c

d
ar

 
mx

ar
es

 S
ei

Zl
eb

a 
d

ae
ki

s-
r

o
s 

me
o

r
e 

mx
ar

is
aT

vi
s 

am
iT

 m
iy

en
eb

u
l

i 
z

ia
ni

s 
an

az
R

au
r

eb
a 

d
el

iq
t

u
r

i 
sa

f
u

Zv
l

iT
 (s

af
r

an
ge

T
is

 
sa

mo
qa

l
aq

o
 k

o
d

eq
si

s 
13

82
-e

 
mu

xl
i)

.

c
al

mx
r

iv
i 

Se
c

d
o

mi
sa

s,
 T

u
 

me
o

r
e 

mx
ar

em
 a

r
 

ic
o

d
a 

am
 S

ec
-

d
o

mi
s 

Se
sa

xe
b,

 
Se

mc
d

ar
i 

mx
ar

e 
Se

bo
W

il
ia

 S
ec

-
d

o
mi

s 
sa

f
u

Z-
ve

l
z

e 
d

ad
eb

u
-

l
i 

ga
r

ig
eb

iT
.



234

§8 sakuTrebis gadacema moZrav nivTebze

literatura: Baur/Stürner, Sachenrecht17 (1999), § 8 Rn. 5 ff.; 
Bork, Allgemeiner Teil des Bürgerlichen Gesetzbuchs2 (2006), Rn. 1006; 
Ferid/Sonneberger, Das französische Zivilrecht, II (1986), 3 A 104; 
Graziano, Europäisches Vertragsrecht (2008), 313-355; Harder, Die 
Erfüllungsannahme durch den Minderjährigen - lediglich ein rechtlicher 
Vorteil, Jus 1977, 149; Hadding/Schneider, Die Vertretung verselbstän-
digter Rechtsträger in europäischen Ländern (1997), 57; Huet, Les prin-
cipaux contrats spéciaux2 (2001), no. 11205; Ghestin, Les effets du con-
trats3 (2001), no. 775; Larenz/Wolf, Allgemeiner Teil des Bürgerlichen 
Rechts9 (2004), § 25 Rn. 21; Leonhard, Vertretung beim Besitzerwerb 
(1899), 57; Medicus, Bürgerliches Recht21 (2007), Rn. 564; Mugdan, Die 
gesammten Materialien zum Bürgerlichen Gesetzbuch für das Deutsche 
Reich, III (1899), 505; Palandt/Heinrichs, BGB71 (2012), § 929 Rn. 23, 
§ 932 Rn. 11; Planck/Brodmann, Kommentar zum Bürgerlichen Gesetz-
buch5 (1933), § 854 Rn. 5; Rodríguez-Rosado, Abstraktionsprinzip und 
redlicher Erwerb als Mittel zum Schutze des Rechtsverkehrs (2009), 128; 
Schlegelberger-Vogels/Pritsch, Kommentar zum Bürgerlichen Gesetz-
buch und zum neuen Volksrecht (1939), § 854 Rn. 17; Soergel/Stadler, 
Bürgerliches Gesetzbuch mit Einführungsgesetz und Nebengesetzen: 
BGB13, XIV (2002), § 854 Rn. 12; Stadler, Gestaltungsfreiheit und Ver-
kehrsschutz durch Abstraktion (1996), 719-743; Terré/Simler, Droit civil. 
Les biens6 (2002), § 2 no. 426; van Venrooy, Erfüllung gegenüber dem 
minderjährigen Gläubiger, BB 1980, 1017; Wacke, Nochmals zur Leis-
tung an einen unmündigen Gläubiger, Jus 1978, 80; Westerman/Gursky, 
Sachenrecht7 (2002), § 14 Rn. 2; Wieling, Sachenrecht2, I (2006), § 6 II 
4, § 4 IV 2 b, § 10 II 1 b.  

Sesavali

yoveli ganviTarebuli samoqalaqo samarTlis mniSvnelo-
van funqcias warmoadgens nivTebze sakuTrebis, rogorc 
nivTze batonobis yvelaze farTo uflebamosilebis, war-
moSobis winapirobebis zustad gansazRvra. erTmaneTisa-
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gan ganasxvaveben sakuTrebis mopovebis kanonismier (ori-
ginarul) da garigebismier (derivatiul) xerxebs. pirvel 
SemTxvevaSi sakuTreba gadadis kanonis ZaliT, gamsxvi-
seblisa da SemZenis neba-survilisagan damoukideblad. 
sakuTrebis garigebis meSveobiT mopovebisas ki gadamwyve-
tia mesakuTre-gamsxviseblisa da SemZenis nebis gamoxatva. 
garigebis buneba, romlis ZaliTac gadaicema sakuTreba, 
gansxvavebulia sxvadasxva marTlwesrigebSi. romis samar-
TalSi e. w. mancipirebad nivTebze (monebi, italiis teri-
toriaze arsebuli miwis nakveTebi, oTxfexa pirutyvi) 
sakuTrebis gadacemisaTvis aucilebeli iyo mancipacio 
– ritualuri aqti, romlis drosac xuTi mowmisa da erTi 
sasworis damWeris TandaswrebiT ambobdnen ritualur si-
tyvebs da Semokravdnen xolme saswors spilenZis naWers. 
mancipacio iyo aucilebeli, magram amave dros sakmarisi 
mancipirebad nivTebze sakuTrebis gadacemisaTvis. da-
moukidebeli iyo ra misi valdebulebiT-samarTlebrivi 
safuZvlisagan, warmoadgenda abstraqtuli sanivTo ga-
rigebebis winamorbeds Tanamedrove samarTlis sistemeb-
Si. mancipacios garda romis samarTlisaTvis cnobili iyo 
sakuTrebis gadacemis sxva xerxi – aramancipirebad niv-
Tebze sakuTrebis mopovebisaTvis aucilebeli iyo traditio 
– faqtobrivi gadacema. Tumca mxolod es faqtobrivi ga-
dacema sakmarisi ar iyo sakuTrebis gadacemisaTvis – gada-
cema unda momxdariyo namdvili valdebulebiTi garigebis 
safuZvelze (ex causa emptionis, donationis da a. S.), rac niSnavs 
imas, rom TviTon am valdebulebiT garigebas hqonda sa-
nivTo mxare, uzrunvelyofda ra sakuTrebis gadasvlas. 
valdebulebiTi garigebis garda aseve mflobelobis gada-
cemac unda yofiliyo gamsxviseblis nebiT ganpirobebuli. 
nivTze mflobelobis faqtobrivi gadasvla SemTxveviTo-
bis ZaliT an miTvisebiT (magaliTad, kreditoris mier mo-
valis nebis gareSe miyiduli nivTis wamoReba), ar iwvevda 
sakuTrebis gadasvlas. Tu aucilebelia, rom movalem Tvi-
Ton an warmomadgenlis meSveobiT gadasces mflobeloba 
kreditors, maSin traditio ukve Seicavs nebelobiT elements 
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da aqidan mxolod erTi nabijiRaa germanuli samarTlis 
ojaxis qveynebSi moqmed sanivTo garigebis konceptamde, 
rodesac gamsxvisebeli da SemZeni Tanxmdebian sakuTrebis 
gadasvlasTan dakavSirebiT.  
gansxvavebuli principebi, romelTa mixedviTac xelmZRva-
nelobs Tanamedrove samarTlis sistemebi sakuTrebis ga-
dacemisas, Semdegia: 1. konsensualobis principi, romlis 
mixedviTac sakuTreba gadadis mxolod valdebulebis 
ZaliT, solo consensu. konsensualobis principis samarTlis 
sistemebSi moqmedebs aseve erTianobis principi, gadadis 
ra sakuTreba valdebulebis ZaliT, arsebobs kidec mxo-
lod es erTi valdebulebiTi garigeba, romelic aucile-
beli, magram amave dros sakmarisia sanivTo samarTlebrivi 
mdgomareobis Sesacvlelad. 2. konsensulizmis princips 
upirispirdeba tradiciis principi, romlis mixedviTac 
sakuTrebis gadasacemad valdebulebiTi garigebis garda 
aucilebelia aseve nivTze mflobelobis gadacema. 3. ufro 
Sors midis gamijvnis principi – arsebobs ara mxolod val-
debulebiTi, aramed aseve sanivTo garigebac. sakuTrebis 
gadacema xdeba swored am sanivTo garigebiT. mimarTeba 
sanivTo da valdebulebiT garigebebs Soris warmoadgens 
Semdegi ori princpis – kauzalobisa da abstraqciis – 
erTmaneTisagan gamijvnis mizezs. 4. kauzalobis princpis 
mixedviT, miuxedavad imisa, rom sanivTo garigeba gamijnu-
lia valdebulebiTisagan, es ukanaskneli mainc aris misi 
namdvilobis winapiroba, misi kauza – valdebulebiTi ga-
rigebis namdvilobis gareSe SeuZlebelia sakuTrebis ga-
dacemac. 5. sanivTo garigebis valdebulebiTisagan damou-
kidebel namdvilobas, anu mis abstraqtul bunebas, aRia-
rebs abstraqciis principi. 
qvemoT SevecdebiT moviyvanoT TiToeuli am principis mo-
qmedebis magaliTebi Tanamedrove samarTlis sistemebidan 
da gavaanalizoT maTi dadebiTi Tu uaryofiTi mxareebi.  
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konsensualobis principi – tradiciis principi
safrangeTi

safrangeTis samoqalaqo kodeqsi

Art. 711. sakuTreba nivTe-
bze moipoveba da gadaice-
ma valdebulebis ZaliT.

Art. 1138. 1) nivTis gadace-
mis valdebuleba warmoiS-
veba xelSekrulebis mxa-
reTa urTierTmfaravi ne-
bis gamoxatviT. 2) es xdis 
kreditors mesakuTred da 
akisrebs mas nivTis daRu-
pvis risks im momentidan, 
rodesac nivTi unda Caba-
reboda, damoukideblad 
misi gadacemisa, garda im 
SemTxvevisa, rodesac mo-
vale acilebs Sesrulebis 
vadas. am SemTxvevaSi riski 
gadadis movaleze.

Art. 1582. nasyidoba aris 
xelSekruleba, romlis 
ZaliTac erTi mxare kis-
rulobs nivTis miwodebis 
valdebulebas, xolo meo-
re mxare – misi safasuris 
gadaxdis. 

Art. 1583. [nasyidoba] ideba 
mxareTa Soris da myidve-
li avtomaturad moipo-
vebs sakuTrebas, Tu mxa-
reebi SeTanxmdebian nas-
yidobis sagansa da fasze, 
damoukideblad imisa, ga-
dacemulia Tu ara ukve ni-
vTi da gadaxdilia Tu ara 
fasi. 
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safrangeTSi uZrav da moZrav nivTebze sakuTrebis gadace-
misas moqmedebs konsensualobisa da erTianobis principi. 
sakuTrebis gadasvlisaTvis ar aris aucilebeli arc ni-
vTze mflobelobis gadacema da, miTumetes, ar aris auci-
lebeli sanivTo garigebis (kauzaluris an abstraqtulis) 
dadeba. franguli samarTali ar icnobs sanivTo garigebas. 
konsensualobis principis aucilebel damatebas warmoad-
gens erTianobis principi, romlis mixedviTac rogorc 
valdebulebiT-samarTlebrivi, ise sanivTo komponenti 
erTi garigebis farglebSia moqceuli. konsensualoba-er-
Tianobis principis dadebiTi mxare da gamarTleba mis si-
martivesa da zedmeti formalizmisagan Tavis aridebaSia. 
es gadawyveta Seesatyviseba mxareTa kerZo-avtonomiur 
nebasac – sakuTrebis gadasvlisaTvis sakmarisi unda iyos 
mxolod valdebulebiTi garigeba.  

mag. 1: a Sedis b-s sportul maRaziaSi, SearCevs mis-
Tvis sasurvel velosipeds da yidulobs mas. gam-
yidveli velosipeds Tan gamoatans. 

am erTiani faqtobrivi xdomilebis, a-sa da b-s Soris nasyi-
dobis dadebisa da nivTis gadacemis, danawevreba imgvarad, 
rom SeTanxmebiT maT Soris mxolod valdebulebiTi ur-
TierToba warmoiSveba, nivTze sakuTreba ki mxolod misi 
gadacemis Semdeg gadadis, ar Seesatyviseba mxareTa nebas, 
romelic zedmeti iuridiuli formalizmis Tavidan aci-
lebiskenaa mimarTuli. rogorc gamyidveli, ise myidveli 
miiCnevs, rom nasyidoba aucilebeli da amave dros srule-
biT sakmarisia sakuTrebis gadasacemad. es gadawyveta See-
satyviseba orive mxaris survils da gamyarebulia kidec 
safrangeTis samoqalaqo kodeqsis 711-e, 1138-e da 1583-e 
muxlebSi.
miuxedavad imisa, rom safrangeTSi nasyidobis dadebiT 
sakuTreba avtomaturad gadadis myidvelze, es mainc Seu-
Zlebelia, Tu nasyidobis sagani nasyidobis dadebis mo-
mentSi ar aris konkretizebuli an jer saerTod ar arse-
bobs. 

mag. 2: b-s a-saTvis miyiduli velosipedi aqvs sawy-
obSi. miuxedavad amisa, myidveli da gamyidveli Sea-
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Tanxmeben fass, romelsac a iqve gadaixdis. a velo-
sipedis wamosaRebad unda mivides meore dRes.

am SemTxvevaSi, miuxedavad konsensualobis principis 
moqmedebisa, gayidul nivTze sakuTreba mainc ver gada-
va nasyidobis dadebasTan erTad; sakuTrebis sagans unda 
warmoadgendes erTi konkretuli nivTi da ara erTi-erTi 
nivTi garkveuli gvaridan. a-s sakuTreba miyidul nivT-
ze warmoiSveba mxolod mas Semdeg, rac b gamoacalkevebs 
nivTs darCenili maragidan, anu moaxdens mis konkretize-
bas. igive wesi moqmedebs jer ararsebuli nivTis gayidvis 
SemTxvevaSic. ra Tqma unda, safrangeTSic, iseve rogorc 
nebismier ganviTarebul marTlwesrigSi, SesaZlebelia 
warmosaSobi nivTis gayidva. am SemTxvevaSi sakuTreba ga-
dadis mxolod nivTis warmoSobis Semdeg. amrigad, konsen-
sualobis principis momxiblaoba, romelic mis simarti-
veSi mdgomareobs, yovelTvis ar amarTlebs da franguli 
marTlwesrigic iZulebulia dauSvas gamonaklisi am prin-
cipidan zemoT xsenebul or SemTxvevaSi.  
safrangeTis samoqalaqo kodeqsis 1138-e muxlis me-2 nawi-
lis Sesabamisad, kreditori nasyidobasTan erTad xdeba 
nivTis mesakuTre da kisrulobs nivTis daRupvis risks – ca-
sum sentit dominus (nivTis SemTxveviT ganadgurebas grZnobs 
mesakuTre). erTi SexedviT, es wesi gaumarTlebel risks 
akisrebs SemZens, romelsac nivTze mflobeloba SeiZleba 
saerTod arc ki moupovebia. Tumca is diszpoziciuri da-
nawesia. mxareebs SeuZliaT gansxvavebuli wesi SeaTanxmon 
da nivTze riskis gadasvla nivTze mflobelobis mopove-
bas daukavSiron.
Tumca mTavar nakls, risi daZlevac konsensualobis prin-
cips ar ZaluZs, warmoadgens sakuTrebis gadacemisas pu-
blicitetis (sajaroobis) momentis ararseboba garigebis 
mxareebisa da mesame pirTaTvis. amis gamo franguli saka-
sacio sasamarTlo rig SemTxvevebSi uSvebs gamonakliss 
konsensualobis principidan. 
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Cour de cassation (civ.) 14.3.1900 (William Eden c. Whistler), D. P. 
1900, 1, 497:

faqtobrivi garemoebebidan: amerikelma mxatvarma vist-
lerma uari ganacxada SemkveTisaTvis, ser viliam edenisa-
Tvis, SekveTili naxatis – ledi edenis portretis gadace-
maze im motiviT, rom Sepirebuli gasamrjelo Seusabamod 
mcire iyo.
sakasacio sasamarTlos motivebidan: xelSekruleba, 
romlis ZaliTac mxatvari kisrulobs naxatis daxatvas, 
warmoadgens gansakuTebuli bunebis mqone garigebas. Semk-
veTi naxatze sakuTrebas moipovebs mxolod mas Semdeg, 
rac mxatvari gadascems mas am naxats da SemkveTi mas mii-
Rebs. 
gamonaklisis saxiT, frangulma sasamarTlom sakuTrebis 
gadasvla damokidebuli gaxada nivTis miwodebaze, ris ga-
moc vistleri ar iyo valdebuli aenazRaurebina ziani an 
miewodebina nivTi. garda mocemuli SemTxvevisa, franguli 
iuridiuli doqtrina mTel rig sxva SemTxvevebSic uars 
ambobs konsensualobis principze tradiciis principis 
sasargeblod. safrangeTis samoqalaqo kodeqsidan zemoT 
moyvanili danawesis, 1583-e muxlis mixedviT, nasyidoba 
ideba mxareTa Soris da myidveli avtomaturad moipovebs 
sakuTrebas, Tu mxareebi SeTanxmdebian nasyidobis sagan-
sa da fasze. nivTis gadacemis momenti aris umniSvnelo. 
Tumca imisaTvis, rom SemZenma isargeblos am sakuTrebiT 
sruli moculobiT, aucilebelia, rom sakuTreba gadasu-
lad CaiTvalos aseve mesame pirTa winaSec da sakmarisi ar 
aris sakuTrebis SemZenze gadasvla uSualod garigebis 
mxareebs Soris. amisaTvis ki, moZravi nivTebis SemTxvevaSi, 
mxareTa Soris SeTanxmebis miRwevis garda aucilebelia, 
rom myidvelma moipovos aseve mflobeloba nivTze, rac 
dafiqsirebulia safrangeTis samoqalaqo kodeqsis 1141-e 
da 2279-e muxlebSi. mesame pirTa winaSe sakuTrebis gadas-
vlisaTvis acilebelia publicitetis momenti.
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moZrav nivTebze sakuTrebis keTilsindisieri mopoveba 
safrangeTSi

safrangeTis samoqalaqo 
kodeqsi

Art. 1141. Tu piri kisru-
lobs moZravi nivTis ga-
dacemas an miwodebas ori 
sxvadasxva piris mimarT, 
upiratesoba eniWeba da 
sakuTrebas moipovebs is 
piri, romelsac pirvelad 
gadaecema nivTi da mflo-
belobis mopovebisas aris 
keTilsindisieri, miuxe-
davad imisa, rom misi ti-
tuli, SesaZlebelia, ufro 
gviandeli iyos.

Art. 2279. (1) moZravi nivTe-
bis SemTxvevaSi mflobe-
loba iTvleba titulad. (2) 
vinc moZravi nivTi dakarga 
an visac is mohpares, Seu-
Zlia, dakargvis an qurdo-
bis dRidan sami wlis gan-
mavlobaSi ukan gamoiTxo-
vos nivTi misgan, visTanac 
ipovnis mas; am ukanasknels 
SeuZlia pasuxi mosTxovos 
mas, visganac miiRo es niv-
Ti.

saqarTvelos samoqalaqo 
kodeqsi

muxli 485. saqonlis mi-
yidva ramdenime pirisa-
Tvis. Tu gamyidvelma erTi 
da igive saqoneli ramdeni-
me pirs mihyida, upirate-
soba eniWeba im myidvels, 
romlis mflobelobaSic 
pirvelad gadavida igi, 
xolo; Tu saqoneli arc 
erTs ar gadascemia, maSin - 
mas, visTanac xelSekrule-
ba ufro adre daido.
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fraguli samarTali, iseve, rogorc yvela sxva ganviTare-
buli samarTali, icnobs sakuTrebis keTilsindisierad 
mopovebas, rodesac SemZeni, romelic aramesakuTrisa-
gan iZens nivTs, xdeba am nivTis mesakuTre. es gadawyveta 
emyareba Semdgom mosazrebebs: samoqalaqo brunvisaTvis 
aucilebelia, rom moZravi nivTebi iyos brunvaunaria-
ni. SemZenisaTvis, Cveulebriv, SeuZlebelia gadaamowmos 
gamsxviseblis uflebamosileba da gasxvisebaTaA jaWvis 
namdviloba, radgan moZravi nivTis SemTxvevaSi, Cveule-
briv, ar arsebobs dadebuli garigebebis aranairi werilo-
biTi mtkicebuleba da dokumentacia. SemZenis poziciebi 
yovelTvis iqneboda safrTxis qveS, Tu gasxvisebis winare 
urTerTobaSi arsebuli naklis gamo misTvis SeiZleba moe-
TxovaT nivTis dabruneba. saboloo jamSi, samarTlianoba 
moiTxovs SemZenis dacvas, romelmac moipova mflobeloba 
arasaeWvo viTarebaSi da ar iyo arakeTilsindisieri.

Cour de cassation, 20.02.1996, Bull. civ. 1996 I Nr. 96, 66:

“safrangeTis samoqalaqo kodeqsis 2279-e muxli gulisxm-
obs, rom namdvil mesakuTres, romelmac dakarga mflobe-
loba, SeuZlia mesame pirisagan, vis winaaRmdegac aris mi-
marTuli vindikaciuri sarCeli, gamoiTxovos is.”

Cour d’appel de Paris, 15.02.1961 (Dame Morel d’Arleux c. Desour-
theau et autres):

“imisaTvis rom hqondes 2279-e muxlze miTiTebis ufleba, 
SemZeni unda iyos keTilsindisieri, e. i. mas unda egonos, 
rom nivTi gadasca kanonierma mesakuTrem da, amgvarad, 
mflobeloba ar aris gaurkveveli warmomavlobis.“

Art. 2268. keTilsindisie-
reba yovelTvis ivarau-
deba da arakeTilsindi-
siereba unda amtkicos im 
mxarem, romelic masze ape-
lirebs.
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SemZeni, romelic aramesakuTrisagan iZens nivTs, ver moi-
povebs sakuTrebas am nivTze garigebis meSveobiT. aravis 
SeuZlia gadasces ufro meti ufleba sxvas, vidre TviTon 
flobs - nemo plus iuris ad alium transferre potest quam ipse habet. 
Tumca SemZeni mflobelobis mopovebasTan erTad xdeba 
mesakuTre da wina mesakuTres aRar SeuZlia misgan nivTis 
gamoTxova, garda im SemTxvevisa, rodesac nivTi iyo dakar-
guli an moparuli. igive wesi moqmedebs im SemTxvevaSi, ro-
desac SemZenis ufleba ex post an ex ante xdeba aranamdvili. 
ukan moTxovna aris gamoricxuli mas Semdeg, rac keTil-
sindisieri SemZeni moipovebs mflobelobas. mflobelo-
ba warmoSobs SemZenisaTvis sakuTrebis mopovebis axal 
safuZvels, romelic aris abstraqtuli da SeZenis sxva 
safuZvlisagan damoukidebeli. 2279-e muxlis danawesi em-
saxureba aseve mtkicebis tvirTs – mflobeloba Seicavs 
nivTze sakuTrebis mopovebis prezumfcias, anu ivarau-
deba, rom mflobelma nivTi namdvili mesakuTrisagan moi-
pova. saboloo jamSi, franguli doqtrina mainc aRiarebs 
tradiciis principis (nawilobriv) moqmedebas mesame pire-
bis mimarT Semdegi sqemis mixedviT:
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erTianobis principi – gamijvnis principi
Sveicaria

Sveicariis samoqalaqo 
kodeqsi 

Art. 714. mopovebis saxee-
bi. gadacema. mflobelo-
bis gadasvla. (1) sakuTre-
bis gadasacemad saWiroa 
SemZenisaTvis mflobelo-
bis gadacema. (2) Tu keTi-
lsindisier SemZens saku-
Trebis mopovebis mizniT 
gadaecema moZravi nivTi, 
miuxedavad imisa, iyo Tu 
ara gamsxvisebeli ufle-
bamosili gadaeca saku-
Treba, SemZeni moipovebs 
sakuTrebas, Tu is dacu-
lia, rogorc mflobeli, 
mflobelobis wesebis Se-
sabamisad.

Art. 715. pirobadadebu-
li sakuTreba. zogadi. (1) 
SemZenisaTvis moZrav ni-
vTze sakuTrebis pirobda-
debuli gadacema mxolod 
maSin aris namdvili, Tu 
is Setanilia iZulebiTi 
aRsrulebis ganmaxorcie-
lebeli sajaro moxelis 
mier Sesabamis teritoria-
lur sajaro reestrSi. (2) 
saqonliT vaWrobisas pi-
robadadebuli sakuTreba 
gamoricxulia.

saqarTvelos samoqalaqo 
kodeqsi

muxli 186. moZrav nivTze 
sakuTrebis SeZenis sa-
fuZvlebi. 1. moZrav nivT-
ze sakuTrebis gadasace-
mad aucilebelia, rom me-
sakuTrem namdvili ufle-
bis safuZvelze gadasces 
SemZens nivTi. 2. nivTis 
gadacemad iTvleba: SemZe-
nisaTvis nivTis Cabareba 
pirdapir mflobelobaSi; 
arapirdapiri mflobelo-
bis gadacema xelSekrule-
biT, romlis drosac wina 
mesakuTre SeiZleba dar-
Ces pirdapir mflobelad; 
mesakuTris mier SemZeni-
saTvis mesame pirisagan 
mflobelobis moTxovnis 
uflebis miniWeba.
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gansxvavebiT safrangeTisagan, sadac konsensualobis 
principis moqmedeba aucileblobis ZaliT gulisxmobs 
erTianobis principis moqmedebasac – gadadis ra sakuTre-
ba mxareTa Soris SeTanxmebiT, calsaxaa, rom ar arsebobs 
valdebulebiTi garigebis garda aseve sanivTo garigebis 
daSvebis aucilebloba – Sveicariul samarTalSi aRiare-
bulia gamijvnis principi. valdebulebiTi garigeba ga-
mijnulia sanivTosagan. miuxedavad imisa, rom am sanivTo 
garigebis aucilebloba ar ikiTxeba Sveicariis samoqala-
qo kodeqsis 714-e muxlidan, sadac mxolod nivTis gada-
cemazea saubari, Sveicariuli samarTlis doqtrina dRes-
dReobiT calsaxad aRiarebs mas. 

1. pirobadadebuli sakuTreba
Sveicariul samarTalSi sanivTo garigebis arsebobis 
erT-erT mTavar gamarTlebad miiCneva pirobadadebuli 
sakuTreba. Sveicariis samoqalaqo kodeqsis 715-e muxlSi 
gaTvaliswinebuli pirobadadebuli sakuTreba iqneboda 
SeuZlebeli, Tu sakuTrebis gadasvlisaTvis valdebule-
biTi garigebis garda mxolod nivTis gadacema iqneboda 
aucilebeli. nivTze mfloblobis gadacema aris realaqti, 
anu faqtobrivi xdomileba, rac ver iqneba pirobadadebu-
li. gansxvavebiT samarTlebrivi xdomilebisagan, faqto-
brivi xdomileba xdeba an ar xdeba, magram ver moxdeba ise, 
rom moxdes drois garkveul momentSi da ZalaSi Sevides 
mogvianebiT. amis gamo safrangeTSi pirobadadebuladAa-
Tanxmeben nasyidobas. 
SveicariaSi amis aucilebloba ar arsebobs. nasyidoba da 
sakuTrebis gadasvlis momenti erTmaneTisagan gamijnu-
lia ara mxolod nivTis gadacemis aucileblobiT, aramed 
aseve sanivTo garigebiT. amitomac SesaZlebelia, rom mxa-
reebma dadon upirobo nasyidoba da dadebis momentSive 
warmoeSvaT erTmaneTis mimarT uflebebi da movaleobebi, 
xolo Tu ar surT, rom nivTis gadacemasTan erTad gada-
vides aseve sakuTreba, SeaTanxmon pirobadadebuli sani-
vTo garigeba. gamijvnis princips axasiaTebas moqniloba 
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da diferenciaciis maRali xarisxi – is saSualebas iZleva 
valdebulebiTi da sanivTo (anu gankargvis) garigeba sxva-
dasxva winapirobebze iyos damokidebuli; nasyidoba dai-
dos upirobod, xolo sakuTrebis gadacema moxdes piroba-
dadebulad. 
rac mTavaria, gamijvnis principis ardaSvebiT, pariteti 
darRveulia xelSekrulebis dadebis momentSive. nasyi-
dobis dadebisTanave myidveli moipovebs sakuTrebas gam-
yidvelis nivTze da SeuZlia vindikaciiT gamoixmos is. Tu 
myidveli amasobaSi gakotrda, nivTi miekuTvneba mis qone-
briv masas. gamyidveli, myidvelisgan gansxvavebiT, xelSe-
krulebis dadebiT ar moipovebs aranair xelSesaxeb saniv-
To pozicias fulze – aris ra es ukanaskneli gvarovnuli 
nivTi, myidvelma nasyidobis fasi jer unda gamoacalkevos 
Tavisi darCenili fulisagan gamyidvelisaTvis gadasa-
cemad. amitomac gamyidvelis fasis gadaxdis moTxovnis 
uzrunvelsayofad da nasyidobis dadebisTanave darRveu-
li paritetis aRsadgenad safrangeTSi, wesiT da rigiT, 
yoveli nasyidoba pirobadadebulad unda SeTanxmdes. 
Tumca samarTlis sistemaSi, sadac erTianobisa da konsen-
sulaobis principi moqmedebs, TviTon pirobadadebuli 
sakuTrebis SeTanxmebac problemuria. pirobadadebuli 
sakuTreba warmoadgens SemTxvevas, rodesac valdebule-
biTma garigebam dadebis momentSive unda warmoSvas Sesa-
bamisi valdebulebiTi Sedegebi, Tumca sanivTo efeqti 
mxolod mogvianebiT unda gamoiwvios. 

mag. 1: a-s unda mihyidos b-s Tavisi Zveli sabargo 
manqana, Tumca arian ra didi xnis megobrebi da Ses-
aniSnavad uwyian ra erTmaneTis flidi xasiaTis Se-
saxeb, b SiSobs, rom Tu saswrafod ar waiyvans manqa-
nas, a-m SeiZleba is sxva myidvelze gaasxvisos, xolo 
a manamde ar apirebs Seelios manqanaze sakuTrebas, 
sanam mTlian Tanxas ar miiRebs. b-s nasyidobis fasis 
gadaxda mxolod ganwilvadebulad SeuZlia.

mocemul SemTxvevaSi martivi ar aris myidvelisa da gam-
yidvelis urTierTdapirispirebul interesebs Soris 
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kompromisis gamonaxva, rodesac gamyidvlels surs nas-
yidobis dadebisTanave moipovos safasuris moTxovnis 
ufleba myidvelis mimarT, magram nivTze sakuTreba mxo-
lod mas Semdeg dakargos, rac myidveli ganwilvadebu-
li fasis ukanasknel procents gadauxdis. myidvels ki am 
dros sapirispiro survili amoZravebs – nasyidobis dade-
bisTanave moipovos xelSesaxebi sanivTo pozicia nivTze, 
romelsac mas gamyidveli calmxrivad veRar waarTmevs. 
mocemuli interesTa koliziis gadawyveta SesaZlebelia 
pirobadadebuli sakuTrebis SeTanxmebiT. dogmaturad, 
erTaderTi gamarTlebuli gza safrangeTSi pirobadade-
buli sakuTrebis (réserve de propriété) SeTanxmebisa, nasyido-
bisaTvis pirobis dadebaa imgvarad, rom gadaiwios nasyi-
dobis sanivTo efeqtis dadgomis momentma – sakuTrebis 
gadasvlam. Tumca nasyidobis dadeba pirobiT niSnavs misi 
ara mxolod sanivTo, aramed aseve valdebulebiTi Sedege-
bis gadawevasac – gamyidvels ar warmoeSveba namdvili mo-
Txovnis ufleba da, zogadad, nasyidoba ver Sedis ZalaSi 
pirobis dadgomamde, ris gamoc am gadawyvetaze Tavidanve 
uari iTqva. alternatiuli gadawyveta, romelsac safran-
geTis sakasacio sasamarTloc iziarebda, iyo safrangeTis 
samoqalaqo kodeqsis 1583-e muxlis dispoziciur danawe-
sad aRiareba. es nasyidobis mxareebs saSualebas aZlevda 
SeecvalaT is da daedoT nasyidoba sakuTrebis gadasvlis 
gareSec. Tumca mxareTa SeTanxmebiT sakuTrebis gadas-
vlis efeqtis gadawevas Zala hqonda mxolod nasyidobis 
mxareTa Soris da mesame pirebis (an kreditorebis) mimarT, 
romlebic Seecdebodnen nivTze sakuTrebis mopovebas. 
myidvelis gakotrebis SemTxvevaSi im faqts, rom nivTi 
jer kidev gamyidvelis sakuTreba iyo, misi kreditorebis 
mimarT ar eniWeboda mniSvneloba, rac TiTqmis azrs akar-
gvinebda pirobadadebuli sakuTrebis SeTanxmebas. Tumca, 
saboloo jamSi, frangulma doqtrinam mainc aRiara pi-
robadadebuli sakuTreba, maT Soris, gakotrebis Sesaxeb 
kanonSi Sesabamisi cvlilebebis Setanis meSveobiT. miuxe-
davad amisa, am institutis dogmaturi dasabuTeba dRemde 
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Zalze sakamaTod rCeba. 
pirobadadebuli sakuTrebis SeTanxmeba martivia gami-
jvnis principis pirobebSi. pirobadadebulia nasyidobisa-
gan gamijnuli sanivTo garigeba, xolo TviTon nasyidoba 
upirobodaa SeTanxmebuli. myidvelsa da gamyidvels misi 
dadebisTanave warmoeSvebaT urTierTdapirispirebuli 
moTxovnebi, romelTa Sesrulebac ormxrivad uzurnvel-
yofilia; gamyidveli manamde ar dakargavs sakuTrebas, 
sanam ar miiRebs nasyidobis fasis ukanasknel wils, xolo 
myidvels, romelic namdvili da upirobo nasyidobis sa-
fuZvelze flobs nivTs, aqvs nasyidobidan nivTis mflo-
belobis ufleba da, amgvarad, Tu grafikis mixedviT ixdis 
procentebs, daculia mesakuTre-gamyidvelis vindikacii-
sagan.

2. sanivTo garigeba, rogorc samarTlebrivi stabiluro-
bis damatebiTi faqtori
SveicariaSi valdebulebiTi garigebis garda mxareebi 
unda SeTanxmdnen aseve nivTze sakuTrebis gadasvlasTan 
dakavSirebiT – dadon sanivTo garigeba, winaaRmdeg SemTx-
vevaSi sakuTreba ar gadava. gamijvnis princips aqvs Tavisi 
dadebiTi mxareebi. rodesac mxareebi ara erT, aramed ra-
modenime valdebulebiT garigebas aTanxmeben da valde-
bulebiTi garigeba nivTis gadacemas droSi ar emTxveva, 
problemuria, Tu rogor unda daamTxvion gamsxvisebelma 
da SemZenma nivTis gadacema Sesabamisi valdebulebiTi ga-
rigebis Sesrulebas sanivTo SeTanxmebis gareSe. 

mag. 1: a yidulobs b-sagan erT velosipeds Tavis-
Tvis, xolo meores iqiravebs sakuTari ZmisaTvis 
erTi kviriT. orive velosipedi b-m TviTon unda 
miutanos a-s sawyobidan saxlSi. meore dRes b midis 
a-s saxlTan, darekavs zars da miayudebs erT velo-
sipeds karebTan. a gadmoixedavs fanjridan da dau-
qnevs Tavs, ris Semdegac b usityvod gamobrundeba 
da wava Tavis gzaze.
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mocemuli SemTxvevis gadawyveta arc Tu ise martivi iqneba 
mxolod konsensualobis an mxolod tradiciis principis 
safuZvelze. a-m da b-m dades nasyidoba da b-m gadasca ki-
dec myidvels nivTi. Tumca nasyidobasTan erTad mxareeb-
ma SeaTanxmes aseve qiravnobac. Tu romeli xelSekrule-
bis farglebSi moxda mflobelobis gadacema, srulebiT 
Seucnobadia a-s poziciidan. karebTan miyudebul velosi-
peds SemTxveviT mexi rom daeces, b, ra Tqma unda, Seecde-
ba imis mtkicebas, rom es nivTi swored nasyidobis da ara 
qiravnobis Sesasruleblad gadasca a-s, Tundac misi Tav-
dapirveli gadawyvetileba sxvagvari yofiliyo. is faqti, 
rom sakuTrebis bedi mxlod b-s gadawyvetilebazea damo-
kidebuli, romelic a-saTvis Seucnobadia, samarTlebri-
vi stabilurobis dacvas ar emsaxureba. amgvari problema 
ar warmoiSveba gamijvnis principis moqmedebis pirobebSi. 
sakuTrebis gadacemisaTvis aucilebelia, rom a da b Se-
Tanxmdnen amasTan dakavSirebiT da mxolod mflobelobis 
gadacema ver CaiTvleba sakmarisad. 

mag. 2: a iyidis b-sagan majis saaTs, romelic b-m mas 
sami dRis Semdeg unda gadasces. am sami dRis ganam-
vlobaSi a sayvareli gundis damarcxebis gamo Sec-
deba Wkuaze, ris Semdegac Sepyrobilia saaTebiT. 
rodesac b mas saaTs miutans, a usityvod gamoarT-
mevs da gadaylapavs. b-s a-s janmrTelobaze metad 
ainteresebs, gaTavisuflda Tu ara nakisri valde-
bulebisagan.
mag. 3: advokati zurab veSapiZe (z. v.) Tavis colTan, 
ciala veSapiZesTan (c. v.), erTad iyidis patara zu-
rabisaTvis (p. z.) misi saxeliT konstruqtors. ro-
desac sami dRis Semdeg maRaziis kurieri konstru-
qtors veSapiZeebTan miitans, mas kars eqvsi wlis p. 
z. gauRebs, romelsac gadascems kidec nayid nivTs. 
p. z. dilidan uxasiaTodaa, amitomac cotas moic-
dis da Semdgom kibeebze daSvebul kuriers mTeli 
ZaliT miaxlis zurgSi konstruqtors, ris Semde-
gac es ukanaskneli mTlianad ganadgurdeba. z. v. da 
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c. v. moiTxoven axali konstruqtoris miwodebas, 
radgan Tvlian, rom kurieri unda mimxvdariyo ba-
vSvis uxasiaTobas da ar daetovebina misTvis nivTi.

samive SemTxvevis gadwyveta problemuri iqneba mxolod 
konsensualobis, an Tundac tradiciis principis daSve-
biT. Tu valdebulebiTi garigebis dadebisa da sakuTre-
bis gadasvlis moments Soris ar CavrTavT sanivTo garige-
bas, maSin pirvel magaliTSi sakuTrebas moipovebs Wkuaze 
Semcdari b-c. a gaTavisufldeba nasyidobidan warmoSo-
bili valdebulebisagan, miuxedavad imisa, rom fsiqikuri 
moSlilobis gamo nebis gamoxatvis baTilobis institutis 
mizans swored aseTi piris moTxovnis uflebis dakargvis-
gan dacva warmoadgens. sanivTo garigebis aucileblobis 
SemTxvevaSi Wkuaze Semcdari b ver dadebda am sanivTo ga-
rigebas da ar dakargavda moTxovnis uflebas. igive Sei-
Zleba iTqvas mcirewlovnis mier dadebul garigebazec. 
mcirewlovni moklebulia SesaZleblobas dados namdvili 
garigebebi, maT Soris (germanul iuridiul literatura-
Si gamoTqmuli erT-erTi mosazrebis mixedviT) namdvili 
sanivTo garigebac. am wesebis mizans mcirewlovnis dacva 
warmoadgens – pirs, romelic ver acnobierebs sakuTari 
moqmedebebis Sinaars, ar unda hqondes saSualeba Seimci-
ros samarTlebrivi poziciebi. amisagan gansxvavebiT, ni-
vTze mflobelobis mopovebisaTvis ar aris aucilebeli 
garigebis nebis gamoxatva, sakmarisia flobis faqtobrivi 
(natularuli) neba, romelic SeiZleba hqondes mcirewlo-
vans, iseve, rogorc Wkuaze Semcdar pirs. zemoT moyvanil 
pirvel da meore SemTxvevaSi Wkuaze Semcdari b-c da mci-
rewlovani p. z.-c moipovebdnen mflobelobas nivTze da 
Tu sakuTrebis mopovebisaTvis valdebulebiTi garigebis 
(romelic orive SemTxvevaSi namdvilia) garda mxolod ni-
vTis gadacema iqneboda aucilebeli, moipovebdnen aseve 
sakuTrebas. nivTis ganadgurebis SemTxvevaSi samudamod 
dakargavdnen mas. valdebulebiT garigebasa da sakuTre-
bis mopovebas Soris sanivTo garigebis CarTvis gareSe 
SeuZlebelia rogorc fsiqikuri moSlilobis mqone pi-
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ris, ise mcirewlovnis dacvis institutis miznis srulad 
ganxorcieleba. 

3. sxvisi nivTis gayidva
pirobadadebuli sakuTrebis msgavsad, mxolod gamijvnis 
principis moqmedebis pirobebSia SesaZlebeli yovelgvari 
konceptualuri problemebis gareSe garigebis dadeba ro-
gorc jer arwarmoSobil, aseve sxvis nivTebze.
safrangeTSi, rodesac nasyidobam avtomaturad unda ga-
moiwvios sakuTrebis gadasvla, aracalsaxaa ararsebuli 
da gvarovnuli nivTebis nasyidoba – sakuTreba ver gadava 
verc ararsebul nivTze da verc erT-erT nivTze mTliani 
gvaridan. Tu am problemis gadaWras franguli doqtrina, 
rogorc zemoT vaxseneT, sagamonakliso daTqmis meSveo-
biT axerxebs – ararsebuli nivTebze sakuTreba warmoiSve-
ba maT warmoSobasTan erTad, xolo gvarovnulze maT gamo-
calkevebasTan erTad, ufro problemuria sxvisi nivTebis 
gayidvis SemTxveva, risi aucileblobac arsebobs samo-
qalaqo brunvaSi da rac pirdapir gamoricxulia safran-
geTis samoqalaqo kodeqsis 1599-e muxlis Sesabamisad.



253

safrangeTis samoqalaqo kodeqsi

Art. 1599

nasyidoba, romelic exe-
ba sxvis nivTebs aris ara-
namdvili; Tu myidvelma 
ar icoda, rom nivTebi 
sxvas ekuTvnoda, Seu-
Zlia moiTxovos zianis 
anazRaureba.
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dResdReobiT franguli doqtrina Tanxmdeba imasTan 
dakavSirebiT, rom, mTel rig SemTxvevebSi, es danawesi 
ubralod ar moqmedebs, radgan aucilebelia SesaZlebeli 
iyos aseve sxvisi nivTebis gayidva SemdgomSi gamosyidvis 
perspeqtiviT. iseve, rogorc jer kidev warmosaSobi da 
gvarovnuli nivTebis gayidva.  

4. gankargvis akrZalva
gamijvnis principis gareSe SeuZlebelia garigebismieri 
gankargvis akrZalvis SeTanxmeba da ormxrivi interesebis 
jerovani dacva. 

mag.: a b-s mihyidis babuis danatovar Zvelebur 
savarZels, Tumca manamde sityva hqonda micemuli 
ZmisaTvis, rom ar gaasxvisebda am savarZels.

germaniis samoqalaqo 
kodeqsi

§137. garigebiT dadgeni-
li gankargvis akrZalva. 
gasxvisebadi uflebis 
gankargvis uflebamosi-
leba ar SeiZleba garige-
biT gamoiricxos an Sei-
zRudos. aRniSnuli nor-
ma ar exeba im valdebule-
bis samarTlebriv Zalas, 
romliTac piri kisrul-
obs ar gankargos ufleba.

safrangeTis samoqalaqo 
kodeqsi

Art. 900-1. naCuqari an naan-
derZebi qonebis gausxvi-
seblobis daTqma mxolod 
maSin aris namdvili, ro-
desac is droebiTia da 
gamarTlebulia legiti-
muri interesiT. am SemTx-
vevaSic dasaCuqrebuls an 
memkvidres sasamarTlos 
mier SeiZleba mieniWos 
uflebamosileba gankar-
gos sakuTreba, Tu inte-
resi, romliTac es daTqma 
iyo gamarTlebuli, aRar 
arsebobs, an amas moiTxo-
vs ufro mniSvnelovani in-
teresi.
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Art. 954. [naCuqrobis] da-
Tqmis Seusruleblobis 
gamo gamoxmobisas, saku-
Treba ubrundeba mCuqe-
bels Tavisufali dasaCu-
qrebulis mier SekveTili 
giravnobisa an ipoTekisa-
gan. mCuqebels aqvs aseve 
mesame piris mimarT, ro-
melic flobs nivTs, yvela 
is ufleba, romelic eqne-
boda mas uSualod dasaCu-
qrebulis mimarT.

Art. 1184. sinalagmatur 
xelSekrulebaSi xelSe-
krulebidan gasvlis pi-
roba yovelTvis iTvleba 
gaTvaliswinebulad im 
SemTxvevisaTvis, rodesac 
erTi mxare arRvevs Tavis 
valdebulebas. am dros 
xelSekruleba ar aris av-
tomaturad Sewyvetili. 
mxares, romlis winaSec 
nakisri valdebuleba ar 
Sesrulda, aqvs ufleba 
aiZulos meore mxare Seas-
rulos Tavisi valdebu-
leba, Tu es SesaZlebelia, 
an moiTxovos Sewyveta an 
zianis anazRaureba. xel-
Sekrulebis Sewyvetas ad-
gens sasamarTlo da, gare-
moebebidan gamomdinare, 
movales SeiZleba mieces 
garkveuli dro.
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nivTis gankargvis akrZalvisas, romelic garigebiT aris 
SeTanxmebuli, sakiTxavia, ramdenad unda SezRudos am 
akrZalvam nivTze sakuTrebis gadacemis SesaZlebloba 
mesame pirisaTvis. germanul samarTalSi amgvar valdebu-
lebiT SeTanxmebas (gsk-is 137-e muxli) sanivTo Zala ar 
aqvs. es SeTanxmeba pirdapir ver SezRudavs ganmkargavis 
uflebamosilebas gadasces sxva pirs sakuTreba – mesame 
piri nivTis gankargvis SemTxvevaSi moipovebs sakuTrebas 
garigebiT da ara rogorc keTilsindisieri SemZeni. gsk-is 
137-e paragrafis am funqciiT arseboba mxolod gamijvnis 
principis pirobebSia SesaZlebeli, anu mxolod maSin, ro-
desac valdebulebiTi da sanivTo garigeba erTmaneTi-
sagan gamijnulia. es danawesi pirdapir kavSirSi ar aris 
abstraqciis principTan, anu sanivTo da valdebulebiTi 
garigebis erTmaneTisagan damoukidebel namdvilobasTan. 
Tumca, miuxedavad amisa, isic imave gadawyvetas emyareba, 
rasac abstraqciis principi – nivTebis brunvaunarianoba 
da samarTlebrivi sikeTeebis cirkulacia mniSvnelovnad 
Seferxdeboda, Tu valdebulebis ZaliT SeTanxmebuli pi-
robebi, iqneboda es gankargvis garigebismieri akrZalva 
Tu gankarvis uflebamosilebis CamorTmeva, aranamdvili 
kauzaluri garigebisas zegavlenas moaxdenda sanivTo 
uflebis mopovebaze. germanuli doqtrina gsk-is 137-e pa-
ragrafis meSveobiT midis im Sedegamde, rom gankargviTi 
(sanivTo) garigeba rCeba namdvili, Tumca mxarem, romel-
mac daarRvia valdebulebiTi garigeba, unda agos pasuxi 
gsk-is 280-e muxlis Sesabamisad, an gadaixados pirgasam-
texlo. amis garda mxareebs SeuZliaT gsk-is 137-e paragra-
fs (magaliTad, uZravi nivTebis SemTxvevaSi) mianiWon sani-
vTo efeqtic masze damatebiT SeTanxmebis meSveobiT. 
gansxvavebiT germanuli samarTlisagan, frangul samar-
TalSi amgvari kompromisis monaxva ar xerxdeba. frangu-
li samarTali ar asxvavebs ra valdebulebiT da gankarg-
viT (sanivTo) garigebebs Soris, ver ganasxvavebs verc maTi 
akrZalvis Sedegebs erTmaneTisagan. gasxvisebis akrZalvas 
safrangeTSi avtomaturad eniWeba gaSualebuli sanivTo 
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moqmedeba, radgan, axali mesakuTris mier akrZalvis miu-
xedavad, ganxorcielebuli gankargva yofil mesakuTres 
aniWebs xelSekrulebis moSlis uflebas safrangeTis sa-
moqalaqo kodeqsis 1184-e muxlis Sesabamisad (naCuqro-
bis SemTxvevaSi – misi gamoxmobis uflebas safrangeTis 
samoqalaqo kodeqsis 954-e muxlis Sesabamisad). valdebu-
lebiTi garigebis gauqmebasTan erTad ganmkargavi avto-
maturad kargavs sakuTrebas da gadaiqceva arauflebamo-
sil ganmkargavad. aseTi mZime Sedegebis gamo gankargvis 
akrZalva, safrangeTSi winaT gavrcelebuli mosazrebis 
Tanaxmad, dauSvebeli iyo. Tumca 1971 wels samoqalaqo ko-
deqSi axali danawesis (900-1) muxlis Semotanis Semdeg misi 
dasaSveboba calsaxad aRiarebulia, Tu is mxolod droe-
biT xasiaTs atarebs da mis ukan amkrZalavis legitimuri 
da angariSgasawevi interesi dgas. am SezRudviT, saboloo 
jamSi, franguli samarTali zRudavs mxareTa kerZo anto-
nomias valdebulebiTi garigebis etapze imisaTvis, rom 
Tavidan aicilos gaumarTlebeli Sedegebi sanivTo sa-
marTlis doneze.  

saqarTvelos samoqalaqo kodeqsSi tradiciis prin-
cipisagan (ssk-is 186-e muxlis 1-li nawilis Sesaba-
misad, nivTze sakuTrebis gadasacemad aucilebe-
lia misi gadacema) gansxvavebiT, gamijvnis princi-
pi da sanivTo garigeba pirdapir ar aris naxsenebi. 
miuxedavad amisa, misi arseboba qarTul samarTal-
Sic ar unda iwvevdes eWvs. sanivTo garigebis arse-
bobis dasturia sanivTo samarTlis wignSi, 188-e mu-
xlSi, mowesrigebuli pirobadadebuli sakuTreba, 
rac SeuZlebeli iqneboda gamijvnis principis ga-
reSe. gamijvnis principis moqmedeba gabneulia ssk-
is sxvadasxva muxlebSi. sakuTrebis gadasacemad 
rom mxolod valdebulebiTi garigebis dadeba da 
mflobelobis gadacema arasakmarisia da damatebiT 
sanivTo garigebis dadebaa aucilebeli, naTelia 
nasyidobis muxlis formulirebidan – nasyidobiT 
gamyidveli kisrulobs valdebulebas myidvels ga-
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dasces ara mxolod mflobeloba (miawodos nivTi), 
aramed aseve sakuTrebac. es imas niSnavs, rom nivT-
ze sakuTrebis gadasacemad mxolod nasyidobis da-
deba da mflobelobis gadacema sakmarisi ar aris. 
aucilebelia damatebiTi aqti, rac sxva araferi 
ar SeiZleba iyos, Tu ara sanivTo garigeba. sanivTo 
garigebis koncepts ukavSirdeba aseve, magaliTad, 
ssk-is 114-e muxlSi naxsenebi garigeba, romelic 
ideba sxva garigebis Sesasruleblad. es muxli, war-
moadgens ra gsk-is 181-e paragrafis analogs, exeba 
swored iseT SemTxvevas, rodesac valdebulebiTi 
garigebis Sesasruleblad ideba sanivTo garigeba.  

kauzalobis principi-abstraqciis principi
germania

germaniis samoqalaqo 
kodeqsi

§433. tipiuri saxelSe-
krulebo valdebulebebi 
nasyidobis xelSekrule-
baSi. (1) nasyidobis xel-
SekrulebiT gamyidveli 
valdebulia, miawodos 
myidvels nivTi da ga-
dasces masze sakuTrebis 
ufleba. gamyidvelma myid-
vels unda gadasces nivTo-
brivi da uflebrivi nakli-
sagan Tavisufali nivTi. 
(2) myidveli valdebulia, 
gadauxados gamyidvels 
SeTanxmebuli fasi da mii-
Ros nayidi nivTi.

saqarTvelos samoqalaqo 
kodeqsi

muxli 477. cneba. Sinaar-
si. 1. nasyidobis xelSe-
krulebiT gamyidveli mo-
valea gadasces myidvels 
sakuTrebis ufleba qone-
baze, masTan dakavSirebu-
li sabuTebi da miawodos 
saqoneli. 2. myidveli mo-
valea gadauxados gamyid-
vels SeTanxmebuli fasi 
da miiRos nayidi qoneba. 3. 
Tu xelSekrulebaSi fasi 
pirdapir ar aris miTiTe-
buli, mxareebi SeiZleba 
SeTanxmdnen misi gansazR-
vris saSualebebze.
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§929. SeTanxmeba da ga-
dacema. moZrav nivTze 
sakuTrebis uflebis ga-
dacemisaTvis saWiroa, 
mesakuTrem gadasces niv-
Ti SemZens da orive mxare 
SeTanxmdes sakuTrebis 
uflebis gadasvlaze. Tu 
nivTs flobs SemZeni, ma-
Sin sakmarisia sakuTrebis 
uflebis gadasvlaze Se-
Tanxmeba.

§932. keTilsindisieri 
SeZena arauflebamo-
sili pirisagan. (1) §929 
Tanaxmad ganxorciele-
buli gasxvisebis Sedegad 
SemZeni xdeba mesakuTre 
maSinac ki, Tu nivTi gamsx-
visebels ar ekuTvnis gar-
da im SemTxvevebisa, ro-
desac igi im droisaTvis, 
rodesac mas aRniSnuli 
normebis Tanaxmad unda 
SeeZina sakuTrebis ufle-
ba, keTilsindisieri ar 
aris. Tumca §929

me-2 nawilis SemTxvevaSi 
aRniSnuli wesi moqmedebs 
mxolod im SemTxvevaSi, 
rodesac SemZenma gamsxvi-
seblisagan miiRo mflo-
beloba. (2) SemZeni ar aris 
keTilsindisieri, Tu man 
icis an uxeSi gaufrTxi-

muxli 186. moZrav nivT-
ze sakuTrebis SeZenis 
safuZvlebi. 1. moZrav 
nivTze sakuTrebis ga-
dasacemad aucilebelia, 
rom mesakuTrem namdvi-
li uflebis safuZvelze 
gadasces SemZens nivTi. 2. 
nivTis gadacemad iTvle-
ba: SemZenisaTvis nivTis 
Cabareba pirdapir mflo-
belobaSi; arapirdapiri 
mflobelobis gadacema 
xelSekrulebiT, romlis 
drosac wina mesakuTre 
SeiZleba darCes pirdapir 
mflobelad; mesakuTris 
mier SemZenisaTvis mesame 
pirisagan mflobelobis 
moTxovnis uflebis mini-
Weba. 

muxli 187. keTilsindi-
sieri SemZeni. 1. SemZeni 
xdeba nivTis mesakuTre 
maSinac, roca gamsxvi-
sebeli ar iyo nivTis me-
sakuTre, magram SemZeni am 
faqtis mimarT keTilsin-
disieria. keTilsindisie-
rad ar CaiTvleba SemZe-
ni, Tu man icoda an unda 
scodnoda, rom gamsxvi-
sebeli ar iyo mesakuTre. 
keTilsindisierebis fa-
qti unda arsebobdes niv-
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germanuli samarTlis doqtrina ufro Sors midis, vidre 
Cvens mier ganxiluli yvela sxva samarTlis sistema da 
romauli mancipacios msgavsad, icnobs srulebiT abstra-
qtul sanivTo garigebas. ara mxolod valdebulebiTi da 
sanivTo garigebebia erTmaneTisagan gamijnuli, erTmane-
Tisagan gamijnulia aseve maTi namdviloba. sanivTo gari-
geba SeiZleba namdvili iyos yovelgvari kauzis, anu mis sa-
fuZvlad mdebare valdebulebiTi garigebis namdvilobis 
gareSe, romlis Sesasrulebladac is daido. gsk-is 929-e 
paragrafis Sesabamisad, nivTze sakuTrebis gadacemisa-
Tvis, mflobelobis gadacemis garda aucilebelia aseve 
SeTanxmeba – sanivTo garigeba.

Reichsgericht, 21.4.1906, RGZ 63, 179 (184 f.):

“sanivTo Sesrulebis garigebebi (magaliTad, sakuTrebis 
gadacema, [....]) samoqalaqo kodeqsis sistemis Sesabamisad 
imgvaradaa konstruirebuli, rom sakuTar TavSi Seicavs 
sanivTo-samarTlebrivi mdgomareobis Secvlis Zalas (ma-
galiTad, sakuTrebis gadacemas). amis gamo sanivTo Sesru-
lebis garigebebs abstaqtul garigebebsac uwodeben; abs-
traqtuls imdenad, ramdenadac TviTkmaria da mis safuZ-
velSi mdebare kauzaluri garigebis arc erT winapirobaze 
ar aris damokidebuli.”

qarTuli samarTali erTi nabijiT CamorCeba ger-
manuls da, miuxedavad damoukidebeli sanivTo ga-
rigebis arsebobis aRiarebisa, sanivTo garigebas 
mxolod maSin miiCnevs namdvilad, Tu namdvilia mis 
safuZvlad arsebuli valdebulebiTi garigeba. ssk-
is 186-e muxlis 1-li nawili sakuTrebis gadasvlis 
erT-erT winapirobad miiCnevs “namdvil ufleba”-s, 
anu SemZenis namdvil mTxovnis uflebas sakuTrebis 
gadacemasTan dakavSirebiT, rac mas mxolod valde-
bulebiTi garigebis safuZvelze SeiZleba ekuTvno-
des. 
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Tis gadacemamde. 2. moZra-
vi nivTebis SemZeni ver 
iqneba keTilsindisieri, 
Tu mesakuTrem es nivTebi 
dakarga, mohpares, an misi 
nebis winaaRmdeg sxvagva-
rad gavida misi mflobe-
lobidan, anda Tu SemZenma 
isini usasyidlod miiRo. 
es SezRudvebi ar moqme-
debs fulis, fasiani qa-
Raldebisa an/da auqcion-
ze gasxvisebuli nivTebis 
mimarT.

leblobis Sedegad ar 
icis, rom nivTi gamsxvise-
bels ar ekuTvnis.
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abstraqciis principis upiratesoba

abstraqciis principis upiratesobis gamamarTlebel ar-
gumentebs Tanamedrove germanul literaturaSi oTx 
jgufad yofen, Tumca simartivisaTvis Cven maT or jgu-
fSi gavaerTianebT. abstraqciis principi gvTavazobs sa-
moqalaqo brunvis stabilurobis dacvisa da sanivTo Tu 
valdebulebiTi garigebis Sinaarsis mravalferovnad ga-
marTvis imgvar standarts, romlis miRwevac mis gareSe 
SeuZlebelia:

1. samoqalaqo brunvis stabilurobis dacva 
abstraqciis principi emsaxureba sanivTo-samarTlebri-
vi uflebebis mikuTvnebis sicxadisa da stabilurobis 
meSveobiT samoqalaqo brunvis dacvas. moZravi nivTebis 
SemTxvevaSi uzrunvelyofs maT swraf brunvaunarianobas 
imgvarad, rom kauzaluri da valdebulebiTi garigebebis 
nakli mxolod mis damdeb mxareebs Soris urTierTobaze 
aisaxeba, xolo mesame pirebi amisagan damoukideblad moi-
poveben sakuTrebas. igive Sedegis miRweva mxolod saku-
Trebis keTilisndisieri mopovebis meSveobiT SeuZlebe-
lia. saboloo jamSi, sakuTrebis keTilsindisierad mo-
povebis institutic, abstraqciis principis gareSe, mxo-
lod nawilobriv aRwevs sakuTar mizans – rac ufro meti 
winapirobebi aqvs sakuTrebis mopovebas, miT ufro Znelia 
gasxvisebaTa jaWvSi saboloo SemZenis keTilsindisierad 
miCneva.

mag. 1: a mihyidis b-s, romelic gonebis droebiTi 
dabindvis mdgomareobaSi imyofeba, or velosipeds 
da erTi kviris Semdeg, rodesac b am mdgomareobi-
dan gamova, gadascems mas am velosipedebs. b-s ar ax-
sovs araferi da gaocebulia, Tu raSi sWirdeboda 
ara erTi, aramed ori velosipedi, Tumca usityvod 
miiRebs orives da erTi kviris Semdeg mihyidis da 
gadascems maT g-sa da d-s. g-m b-s gonebis dabindvis 
Sesaxeb araferi icis, gansxvavebiT d-sagan, romel-
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mac SesaniSnavad uwyis, rom b-s wina kviraSi, Tu ras 
ambobda da ras akeTebda, araferi moekiTxeba. 

sakuTrebis keTilsindisieri mopovebis dros TvalSimo-
saxvedri winapirobebis arsebobisas gardauvalia, rom 
SemZeni ar dakavdes sxvebis mier dadebuli garigebebis 
winapirobebis gamokvleviT da mTel rig SemTxvevebSi 
mouwios amasTan dakavSirebuli sasamarTlo dava. moce-
mul SemTxvevaSi d-s keTilsindisiereba samarTlis sis-
temaSi, sadac kauzalobis principi moqmedebs, mxolod 
imitom gamoiricxeba, rom man SemTxveviT gaigo b-s gonebis 
dabindvis Sesaxeb nasyidobis dadebis momentisas, miuxe-
davad imisa, rom sanivTo garigebis dadebisas es ukanask-
neli saR gonebaze imyofeboda. d-sagan gansxavebiT, g Sei-
Zens nivTze sakuTrebas, rogorc keTilsindisieri SemZeni. 
germaniaSi, icoda Tu ara d-m b-s gonebis dabindvis Sesaxeb, 
saerTod ar iqneba mniSvnelovani, radgan b namdvili saniv-
To garigebis dadebis Semdeg nivTs ukve rogorc ufleba-
mosili piri, ise gaasxvisebda.     

gansxvavebiT germaniisagan, sadac sakuTrebis mo-
poveba damokidebulia mflobelobis mopovebaze, 
safrangeTSi mxolod sakuTrebis keTilsindisieri 
mopovebis mflobelobaze damokidebuleba araTan-
mimdevrulia, radgan sxva SemTxvevebSi es damoki-
debuleba ar arsebobs. Tu mflobeloba zogadad ar 
Seicavs sakuTar TavSi mesakuTred yofnis prezum-
fcias, misTvis am prezumfciis miniWeba da amasTan 
dakavSirebuli SemZenis ndobis mxolod sakuTre-
bis keTilsindisierad mopovebis SemTxvevaSi dacva 
araTanmimdevrulia.  safrangeTSi keTilsindisie-
rad mopovebis winapiroba ar aris aseve namdvili 
valdebulebiTi garigebis arseboba, ris gamoc saku-
Trebis mopovebis es gza Tavisi abstraqtulobiT 
uTanabrdeba germanul models da scdeba kauzalu-
ri qveynebis modelebs. magaliTad, saqarTveloSi 
SemZenis keTilsindisierebiT gadailaxeba mxolod 
gamsxviseblis uflebamosilebis nakli, magram ara 
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namdvili uflebis ararseboba, anu safuZvelSi mde-
bare valdebulebiTi garigebis ararseboba. safran-
geTSi ki sakuTrebis keTilsindisieri mopovebiT 
gadailaxeba valdebulebiTi garigebis naklic. imis 
gamo, rom franguli sajaro reestri ar icnobs re-
estris sisworis prezumfcias, sakuTrebis mompo-
vebeli mesame piris dacvis meqanizmebi moZravi da 
uZravi nivTebis SemTxvevaSi erTmaneTs acdenilia.

uZravi nivTebis SemTxvevaSi abstraqciis principi da rees-
tris siworis prezumfcia emsaxureba maT uzrunvelyofis 
saSualebebad gamoyenebas da, amgvarad, uZravi qonebis Ri-
rebulebis mobilizebas. sanivTo uzrunvelyofis saSua-
lebas mxolod maSin aqvs mniSvneloba, rodesac kredito-
ris sanivTo pozicia namdvilia damoukideblad movalesa 
da gamyidvels Soris dadebuli garigebisa. aseve sanivTo 
uzrunvelyofis saSualebebi (pirobadadebuli sakuTreba, 
sakuTrebis gadacema uzrunvelsayofad an cesia), rogorc 
zemoT aRvniSneT, SesaZlebelia mxolod abstraqciis prin-
cipis safuZvelze. safrangeTSi konsensualobis principi-
sa da reestris sisworis prezumfciis ararsebobis gamo 
ipoTeka gacilebiT iSviaTad gamoiyeneba, vidre moTxovnis 
uzrunvelyofis sxva personaluri saSualebebi.

2. garigebis Sinaarsis mravalferovnad gamarTvis SesaZle-
bloba 
valdebulebiTi da sanivTo garigebis namdvilobis erT-
maneTisagan gamijvna saSualebas iZleva valdebulebiTi 
garigebis Sinaarsis ufro mravalferovnad gamarTvisa 
da aranamdvilobis an saciloobis safuZvlebis farTod 
gaTvaliswinebisa. ara mxolod konsensualobis princi-
pis moqmedebis pirobebSi, aramed aseve kauzalurobis 
principis qveynebSic, valdebulebiTi garigebis mxareebi 
sanivTo-samarTlebrivi uflebebisaTvis simyaris misani-
Weblad mTel rig SemTxvevebSi uars amboben valdebule-
biTi garigebis saciloobisa an sxvagvari aranamdvilobis 
safuZvlebze. amis Sedegad mxare samudamod kargavs ara 
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marto sanivTo-samarTlebriv pozicias, aramed aseve val-
debulebiTi garigebis naklidan gamomdinare moTxovna-
sac. mocemuli Sedegis Tavidan acileba SeuZlebelia mxo-
lod valdebulebiTi garigebis aranamdvilobis momentis 
gadaweviT; gansxvavebiT im SemTxvevisagan, rodesac val-
debulebiTi garigeba ex tunc-moqmedebiT aranamdvilia da 
nivTis mesame pirze gasxvisebis SemTxvevaSi mesame piri 
ukuZaliT kargavs mopovebul poziciebs, ex nunc-moqmede-
biT aranamdviloba, marTalia, mesame pirs unarCunebs mo-
povebuli poziciebs, Tumca sanacvlod am valdebulebiTi 
garigebis mxareebs akargvinebs erTmaneTis mimarT kondi-
qciur moTxovnebs.
germaniaSi mopovebuli sanivTo poziciis simyare damou-
kidebelia valdebulebiTi garigebis simyareze, amitomac 
mxareebs ar sWirdebaT damatebiT uari Tqvan TavianT val-
debulebiT-samarTlebriv poziciebze. mxareebs SeuZliaT 
sakuTari urTierToba ise moawyon, rom uSualod ar Se-
exon mesame pirTa sikeTeebs. magaliTad, mxareTa SeTanx-
mebiT valdebulebiTi garigebis ukuZaliT aranamdvilo-
bas, an xelSekrulebis aranamdvilobis pirobis dadgomas, 
Sedegebi mosdevs mxolod mxareTa Soris urTierTobaSi, 
xolo mesame pirebis poziciebs xeluxlebels tovebs. gasx-
visebaTa jaWvis SemTxvevaSi valdebulebiTi urTierTo-
bis nakli aisaxeba mxolod am valdebulebis mxareTa Soris 
urTierTobaze. 
marTalia, erTi SexedviT (gansakuTrebiT anglo-ameriku-
li perspeqtividan), valdebulebiT da sanivTo garigebebs 
Soris gamijvna da am mijnis Tanmimdevruli gatareba im 
donemde, rom sanivTo garigebis namdviloba damoukidebe-
lia valdebulebiTi garigebis namdvilobisagan, abuCadac 
ki aris agdebuli, Tumca es kritika, saboloo jamSi, mxo-
lod zedapirul xasiaTs atarebs. gamijvnisa da abstraq-
ciis principebi ar warmoSobs sirTuleebs maSin, rodesac 
rogorc sanivTo, ise valdebulebiTi garigeba unakloa. 
marTalia, safrangeTSi funTuSis nasyidoba erTi mTliani 
garigebaa, xolo germaniaSi is sam erTmaneTisagan damou-
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kidebel garigebad iyofa – nasyidoba da ori sanivTo ga-
rigeba (fulze da funTuSaze), Tumca es danawevreba, sabo-
loo jamSi, aranair sirTules ar warmoSobs. Tu am samidan 
samive garigeba unakloa, samive garigebis dadeba da Sesru-
leba drois erT monakveTSi xdeba da am dros rogorc er-
Tianoba-konsensualobis principis, ise gamijvna-abstraq-
ciis principis meSveobiT miRweuli Sedegi erTi da igivea. 
Tumca gamijvna-abstraqcis principis mTeli upiratesoba 
swored maSin warmoCndeba, rodesac am sam garigebaTagan 
romelime naklovania. am dros konsensualoba-erTianobis 
principi ukve uZluria gavides fons Tavisi naqebi simar-
tivis meSveobiT. 
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kazusi: “fexburTis moyvaruli mama-Svili”
mama mamia (m) da misi Svidi wlis Svili Sio (S), fexburTis Ta-
vgadakluli gulSematkivrebi, gadawyveten msoflio Cem-
pionatis TamaSebs Soris dro uqmad ar dakargon da saxl-
Si kompiuteris meSveobiT imitirebuli TamaSebi moawyon. 
imis gamo rom Zveli kompiuteri ukve srulebiT gamosulia 
mwyobridan, m gaemarTeba gizos (g) kompiuterul maRazia-
Si da dedis TanxmobiTa da Svilis saxeliT SeiZens misTvis 
„pleisteiSen 3“-s. g-s ukanaskneli „pleisteiSeni“ aqvs saw-
yobSi da amitomac nivTis mitanas sami dRis Semdeg dapir-
deba. Tumca saRamos imave „pleisteiSens“ mihyidis Tavis 
megobar vanos, Tan etyvis, rom amas maTi megobrobis xa-
TriT akeTebs, Torem sinamdvileSi nivTi ukve gayidulia.
mas Semdeg, rac brazilia CilesTan, argentina italiasTan, 
xolo germania CexoslovakiasTan (am dros Wkuaze Secdenis 
procesi, rogorc Cans, ukve dawyebul iyo) damarcxdeba, 
mama mamia sabolood Secdeba Wkuaze. g-s misvlisaTvis is 
ukve srulebiT Seuracxadia, Tumca wvrilmani yofiTi mo-
qmedebebis gacnobierebis unari jer kidev SerCenili aqvs. 
g gadascems m-s mis mier nayid nivTs. m am nivTs gamoarTmevs 
da daufiqreblad gadaawodebs iqve mdgom Sios, romelic 
dabneulobisagan mas isev g-s daubrunebs. gizo usityvod 
gamobrundeba, Cajdeba manqanaSi da gaemarTeba vanos (v) 
saxlisaken, romelsac dautovebs kidec „pleisteiSens“, 
kmayofili, rom yvelaferi ase kargad aewyo. 
gadawyviteT franguli, germanuli da qarTuli samarT-
lis mixedviT, Tu vin moipova nivTze sakuTreba.

a. amoxsna franguli samarTlis mixedviT:

1. S-s mier sakuTrebis mopoveba
S-s SeeZlo moepovebina sakuTreba nivTze, safrangeTis sa-
moqalaqo kodeqsis 1138-e da 1583-e muxlebis Sesabamisad. 
safrangeTSi sakuTrebis gadacema xdeba solo consensu anu 
valdebulebiTi garigebis ZaliT. 
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1.1 valdebulebiTi garigeba
aseTi valdebulebiTi garigeba mocemul SemTxvevaSi aris 
nasyidoba S-sa da g-s Soris. sakiTxi, warmoadgenda Tu ara 
mocemuli nivTis yidva yoveldRiur wvrilman garigebas, 
romlis dadebac S-s damoukideblad SeeZlo, SeiZleba da-
vtovoT gadauwyvetlad, radgan misi saxeliT moqmedebda 
kanonieri warmomadgeneli (safrangeTis samoqalaqo ko-
deqsis 372-e muxli) meore mSoblis TanxmobiT. S-sa da g-s 
Soris dadebuli nasyidoba namdvilia.

1.2 nivTis orjer gayidva
Tumca igive nivTi g-m mogvianebiT miyida v-s. erTi da ima-
ve nivTis orjer gasxvisebis SemTxvevaSi safrangeTis sa-
moqalaqo kodeqsis 1141-e muxlis mixedviT, upiratesoba 
eniWeba im keTilsindisier myidvels, romelic pirveli 
moipovebs nivTze mflobelobas. es wesi moqmedebs, miuxe-
davad imisa, rom yoveli momdevno nasyidoba, gamyidvelis 
arauflebamosilebis gamo, rogorc sxvis nivTze dadebu-
li nasyidoba, aranamdvili unda iyos (safrangeTis samo-
qalaqo kodeqsis 1599-e muxli). Sesabamisad, S-s sakuTre-
bis mopovebisaTvis nasyidobis dadebasTan erTad pirvels 
unda moepovebina nivTze mflobeloba. 

1) mflobelobis mopoveba
g-s S-saTvis nivTi ar gadaucia. es nivTi gadasca m-s, rome-
lic ar iyo xelSekrulebis mxare. sakiTxavia, moipova Tu 
ara m-m S-saTvis mflobeloba.

frangul samarTalSi gabatonebuli mosazrebiT, 
mflobelobis mopoveba-ganxorcielebisas warmoma-
dgenloba dauSvebelia42. mflobelobis winapirobas 
warmoadgens nivTze batonoba (détention) da es batono-
ba unda xorcieldebodes TavisTvis, anu flobis nebis 
(animus domini) safuZvelze. vinc nivTs TavisTvis ar fl-
obs, aris mxolod mWeri (détenteur précaire). arapirdapiri 
mflobelis instituts franguli samarTali ar icn-

42 Hadding/Schneider, Die Vertretung verselbständigter Rechtsträger in europäischen Ländern, 57.
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obs43. animus domini, romelic unda hqondes mflobels, 
atarebs pirad xasiaTs, asaxavs mflobelis mimarTebas 
nivTTan (e. w. mflobelobis subieqturi cneba44) da mis 
ganxorcielebaSi sxva piris warmodgena dauSvebelia45. 
miuxedavad amisa, mflobelobis mopoveba da ganxor-
cieleba SesaZlebelia sxva pirebis meSveobiT safran-
geTis samoqalaqo kodeqsis 2255-e muxlis Sesabamisad46. 
aseTi mesame piri SeiZleba iyos dasaqmebuli damsaq-
meblisaTvis, rwmunebuli mawrmuneblisaTvis47 da a. S. 
amisaTvis aucilebelia, rom faqtobrivi Zalauflebis 
mqone piris ukan idges mflobeli, romelsac aqvs niv-
Tis, rogorc sakuTaris, flobis neba. magaliTad, dava-
lebis xelSekrulebis dros davalebis micema, romelic 
mimarTulia mflobelobis mopovebisa da ganxorciele-
bisaken, warmoadgens amave dros nivTis TavisTvis flo-
bis nebis manifestirebas da, Sesabamisad, warmomadgen-
lobis aucileblobac ar arsebobs. 

mocemul SemTxvevaSi mama ver iqneboda mWeri SvilisaTvis, 
radgan maT Soris ar arsebobda im tipis urTierToba, 
romlis drosac erTi piris neba eqvemdebareba meorisas, 
magaliTad, SromiTi xelSekruleba damsaqmebelsa da dasa-
qmebuls Soris an davalebis xelSekruleba marwmunebel-
sa da rwmunebuls Soris. Sesabamisad, mama ver moipovebda 
SvilisaTvis mflobelobas, verc rogorc mWeri da verc 
rogorc warmomamdgeneli. g-s mier m-saTvis nivTis gada-
cemiT S-s ar moupovebia nivTze mflobeloba.

43 Hadding/Schneider, Die Vertretung verselbständigter Rechtsträger in europäischen Ländern, 57.
44 Ferid/Sonneberger, Das französische Zivilrecht II, Rn. 3 A 104.
45 Ferid/Sonneberger, Das französische Zivilrecht II, Rn. 3 A 115.
46 safrangeTis samoqalaqo kodeqsis 2255-e muxli: mflobeloba warmoad-
gens nivTze an uflebaze batonobas an gamoyenebas Cvens mier an im piris meS-
veobiT, romelic akeTebs amas Cveni saxeliT. 

47 germaniaSi – mWeri an arapirdapiri mflobeli, Ortscheidt, Prescription. Possessi-
on, in: Juris-Classeur Civil, Art. 2228 à 2235, Rn. 72 cit.: Hadding/Schneider, Die Vertretung 
verselbständigter Rechtsträger in europäischen Ländern, 57 Anm. 117; Ferid/Sonneberger, Das 
französische Zivilrecht II, Rn. 3 A 113.
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Tumca SesaZloa, S-m moipova mflobloba mas Semdeg, rac 
m-m mas gadasca nivTi. mflobelobis mopoveba saWiroebs 
mflobelobis nebas, romelic aris naturaluri da ara 
garigebisaTvis aucilebeli neba. Sesabamisad, mis winapi-
robas ar warmoadgens qmedunarianoba da 7 wlis S-sac Seu-
Zlia mflobelobis mopoveba.

S-m moipova mflobeloba m-s mier misTvis nivTis gadace-
miT da masTan erTad sakuTrebac safrangeTis samoqalaqo 
kodeqsis 1141-e muxlis Sesabamisad.

2. sakuTrebis dakargva
SesaZlebelia, S-s daekarga sakuTreba nivTze, Tu es saku-
Treba moipova v-m keTilsindisierad.

2.1 nasyidoba
g-sa da v-s Soris daido nasyidoba, Tumca v-s mier sakuTre-
bis mopoveba, safrangeTis samoqalaqo kodeqsis 1141-e mu-
xlis Sesabamisad, gamoiricxeba, radgan man meorem moipova 
nivTze mflobeoba.

2.2 sakuTrebis keTilsindisieri mopoveba v-s mier
v-s SeeZlo nivTze sakuTreba moepovebina, rogorc keTi-
lsindisier SemZens, safrangeTis samoqalaqo kodeqsis 
2279-e da 2268-e muxlebis Sesabamisad. moZravi nivTis Sem-
TxvevaSi mflobeloba iTvleba sakuTrebis mopovebis sa-
fuZvlad. 

SemZeni, romelic aramesakuTrisagan iZens nivTs, ver 
moipovebs sakuTrebas am nivTze garigebis meSveobiT, 
radgan aravis SeuZlia gadasces sxvas ufro meti ufle-
ba, vidre TviTon flobs - Nemo plus iuris ad alium transferre 
potest quam ipse habet. Tumca SemZeni mflobelobis mopove-
basTan erTad xdeba mesakuTre da wina mesakuTres aRar 
SeuZlia misgan nivTis gamoTxova, garda im SemTxvevisa, 
rodesac nivTi iyo dakarguli an moparuli. igive wesi 
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moqmedebs im SemTxvevaSi, rodesac SemZenis ufleba 
ex post an ex ante xdeba aranamdvili. ukan moTxovna aris 
gamoricxuli mas Semdeg, rac keTilsindisieri SemZe-
ni moipovebs mflobelobas. mflobeloba warmoSobs 
SemZenisaTvis sakuTrebis mopovebis axal safuZvels, 
romelic aris abstraqtuli, anu SeZenis sxva safuZvli-
sagan damoukidebeli. 2279-e muxlis danawesi emsaxure-
ba aseve mtkicebis tvirTs; mflobeloba Seicavs nivTze 
sakuTrebis mopovebis prezumfcias – ivaraudeba, rom 
mflobelma nivTi namdvili mesakuTrisagan moipova. 
imisaTvis, rom hqondes 2279-e muxlze miTiTebis ufle-
ba, SemZeni unda iyos keTilsindisieri, e. i. mas unda 
egonos, rom nivTi gadasca kanonierma mesakuTrem da, 
amgvarad, mflobeloba ar aris gaurkveveli warmoma-
vlobis. 

2.3 SemZenis arakeTilsindisiereba
mflobelobis mopovebisas v-saTvis cnobili iyo g-s mier 
nivTis gasxvisebis Sesaxeb da, Sesabamisad, isic, rom g, am 
nivTis meored gasxvisebisas da masze mflobelobis gada-
cemisas, gankargavda sxvis nivTs. v ar iyo keTilsindisie-
ri, ris gamoc man ver moipova sakuTreba safrangeTis sa-
moqalaqo kodeqsis 2279-e da 2268-e muxlebis Sesabamisad. 

Sedegi: nivTis mesakuTred darCa S.

b. amoxsna germanuli samarTlis mixedviT:

1. S-s mier sakuTrebis mopoveba
S-s SeeZlo moepovebina sakuTreba nivTze gsk-is 929-e pa-
ragrafis 1-li winadadebis Sesabamisad, ris winapirobasac 
warmoadgens: 1. SeTanxmeba sakuTrebis gadacemasTan dakav-
SirebiT (saxeze unda iyos nivTis gadacemis momentSi); 2. ni-
vTis gadacema; 3. gamsxviseblis uflebamosileba; 4. saxeze 
ar unda iyos nivTis gankargvis akrZalva an SezRudva. 
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1.1 mflobelobis gadacema
gadacemisaTvis aucilebelia, rom 1. gamsxvisebelma sru-
lebiT dakargos mflobeloba nivTze, 2. es mflobeloba 
(pirdapiri mflobeloba48, pirdapiri mflobeloba mWeris 
meSveobiT49, arapirdapiri mflobeloba50) moipovos SemZen-
ma da 3. mflobelobis mopoveba gamoiwvios gamsxvisebelma. 
1) g-s S-saTvis mflobeloba ar gadaucia. es mflobelo-
ba man gadasca m-s. sakiTxavia, SeZlebda Tu ara m S-saTvis 
mflobelobis mopovebas. 

Cveulebriv, mSoblebi moipoveben mflobelobas Svile-
bisaTvis, rogorc pirdapiri mflobeli arapirdapiri 
mflobelisaTvis. mSoblebsa da Svilebs Soris arse-
buli kanonismieri warmomadgenlobis51 urTierTobi-
dan gamomdinare, maT Soris warmoiSveba arapirdapiri 
mflobelobis mimniWebeli urTierToba (Besitzmittlungs-
verhältnis), radgan Svilis qonebaze zrunva avaldebu-
lebs da aniWebs mSoblebs uflebamosilebas daeuflon 
Svilis nivTebs da marTon isini52. Sesabamisad, mSoblebi 
im nivTebze, romlebic maT gadaecemaT SvilebisaTvis 
gadasacemad, moipoveben pirdapir mflobelobas, xolo 
Svilebi xdebian arapirdapiri mflobelebi. arapir-

48 §854. mflobelobis SeZena: (1) nivTze mflobelobis SeZena xdeba nivTze 
faqtobrivi batonobis mopovebiT. (2) SeTanxmeba Tavdapirvel mflobelsa da 
SemZens Soris sakmarisia SeZenisaTvis, Tu SemZens SeuZlia nivTze batonobis 
ganxorcieleba.

49 §855. mpyrobeli: Tu piri axorcielebs faqtobriv batonobas nivTze sxva 
pirisaTvis am ukanasknelis saojaxo meurneobasa Tu samewarmeo saqmianobaSi 
an sxva urTierTobaSi, romlis ZaliTac man nivTTan dakavSirebiT unda Seas-
rulos sxva piris miTiTebebi, maSin mflobelia mxolod sxva piri.

50 §868. arapirdapiri mflobeloba: Tu piri nivTs flobs rogorc uzufru-
qtuari, mogiravne, moijare, damqiravebeli, Semnaxveli an msgavsi samarT-
lebrivi urTierTobis safuZvelze, romlis ZaliTac igi sxva piris mimarT 
gansazRvruli vadiT aris uflebamosili an valdebuli flobaze, maSin sxva 
piri aseve warmoadgens mflobels (arapirdapiri mflobeloba).

51 §1626. mSoblis zrunva, principebi: (1) mSoblebs ekisrebaT valdebuleba 
da aqvT ufleba, izrunon arasrulwlovan Svilze (mSoblis zrunva). mSoblis 
zrunva moicavs zrunvas Svilis pirovnebasa (zrunva pirovnebaze) da mis qo-
nebaze (zrunva qonebaze).

52 BGH, NJW 1989, 2544.
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dapiri mflobelobis urTierTobis winapirobas war-
moadgens pirdapiri mflobeli, romelic nivTs flobs 
arapirdapiri mflobelisaTvis misTvis flobis nebiT 
(Besitzmittlungswille)53. arapirdapiri mflobeli ar unda 
flobdes nivTs TavisTvis, anu aucilebelia sxvisTvis 
flobis neba, romlis drosac arapirdapiri mflobe-
li mzad aris, garkveuli winapirobebis dadgomis Sem-
TxvevaSi, daabrunos nivTi54. germanul literaturaSi 
gabatonebuli mosazrebis Tanaxmad, sxvisTvis flobis 
neba saWiroa mxolod maSin, Tu arapirdapiri flobis 
urTierToba warmoiSveba xelSekrulebis safuZvelze. 
kanonis safuZvelze warmoSobili arapirdapiri flo-
bis urTierTobis SemTxvevaSi sxvisTvis flobis neba 
ar aris aucilebeli55. Tumca es mosazreba aradamaje-
rebelia. arc xelSekruleba da arc kanonismieri ur-
TierToba ar warmoSobs arapirdapiri mflobelobis 
urTierTobas, mas wamoSobs mxolod pirdapiri mflo-
belis neba – flobdes sxva pirisaTvis56. sxvisTvis 
flobis neba, iseve rogorc nebismieri mflobelobis 
neba, aris naturaluri da ara garigebis neba, Sesabami-
sad, misi winapiroba ar aris piris qmedunarianoba, sak-
marisia am naturaluri nebis qonis unari, anu sxvisTvis 
flobis gacnobierebis unari. 

mocemul SemTxvevaSi, marTalia, m-s qmedunarianoba ar 
aris sxvisTvis flobis nebis gamomricxavi, magram m mokle-
bulia aseve SesaZleblobas gaacnobieros moqmedebebi, 
romlebic scdeba yoveldRiur yofiT moqmedebaTa wres. 
SvilisaTvis mflobelobis mopoveba Svilis qonebis mar-
Tva-gamgeobis farglebSi maT Soris arsebuli kanonismie-
ri warmomadgenlobiTi urTierTobis safuZvelze, Tanm-
devi valdebulebiT, garkveuli winapirobebis dadgomisas 
gadasces mas es nivTi, Tavisi sirTuliT aRemateba yovel-
dRiur yofiT moqmedebas. amis gamo m ver gaacnobiereb-
53 Wieling, Sachenrecht I, § 6 II 4.
54 Wieling, Sachenrecht I, § 6 II 4.
55 BGHZ 9, 73 da Semdgomni; Sead. aseve Wieling, Sachenrecht I, 323 sq. 24 da iq 
miTiTebuli literatura.

56 Wieling, Sachenrecht I, § 6 II 4.
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da mas da, Sesabamisad, verc moupovebda S-s arapirdapir 
mflobelobas.
2) mflobelobis mopoveba m-s meSveobiT
sakiTxavia, moipova Tu ara S-m nivTze pirdapiri mflobe-
loba m-s, rogorc warmomadgenlis an mWeris, meSveobiT g-s 
mier nivTis m-saTvis gadacemiT.

germaniaSi (iseve rogorc safrangeTSi) gabatonebuli 
mosazrebis57 Tanaxmad, warmomadgenloba mflobelo-
bis mopovebisas dauSvebelia. erTi piris mier meoris 
warmodgena SesaZlebelia garigebis dadebisas da ara 
mflobelobis mopovebisas, romelic warmoadgens fa-
qtobriv moqmedebas anu realaqts. gamonakliss warmo-
dgens gsk-is 854-e muxlis me-2 nawili, romlis drosac 
mflobelobis mopoveba xdeba garigebiT58. am gabato-
nebuli mosazrebis mixedviT, mflobelobis mopoveba 
sxva piris meSveobiT SesaZlebelia mxolod maSin, Tu es 
sxva piri iqneba mWeri (gsk-is 855-e paragrafi). amisTvis 
aucilebelia “socialuri daqvemdebarebuloba” mWer-
sa da im pirs Soris, visTvisac mWeri moipovebs mflobe-
lobas. es konstruqcia mocemul SemTxvevaSi ar gamog-
vadgeba, radgan mamasa da Svils Soris ar arsebobs so-
cialuri daqvemdebarebulobis urTierToba, romlis 
drosac mama iqneboda Svilis mWeri. 
Tumca germanul iuridiul literaturaSi gamoTq-
muli meore mosazrebis59 Tanaxmad, warmomadgenloba 
SesaZlebeli unda iyos aseve mflobelobis mopovebis 
SemTxvevaSic. Wieling-is mixedviT, arasworia gabato-
nebuli mosazreba, romelic gamoricxavs realaqtebis 
dros warmomadenlobas. warmomadgenlobis gamoricxva 
iseTi realaqtebis SemTxvevaSi rogoric aris gadamu-
Saveba an Sereva, romlis drosac moqmedi piris nebas 

57 Leonhard, Vertretung beim Besitzerwerb, 57; Planck/Brodmann, § 854 Rn. 5; Schlegel-
berger-Vogels/Pritsch, § 854 Rn. 17; Soergel/Stadler, § 854 Rn. 12; Westerman/Gursky, 
Sachenrecht, § 14,2; Baur/Stürner, Sachenrecht, § 8 Rn. 5 da Semdgomi.  

58 Palandt/Bassenge, § 929 Rn. 23.
59 Wieling, Sachenrecht I, § 4 IV 2 b. 
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aranairi mniSvneloba ar eniWeba, gamarTlebulia, ma-
gram ara mflobelobis mopovebis dros, rodesac mom-
poveblis – naturaluri – nebaa gadamwyveti. amitomac 
mflobelobis SemTxvevaSic warmomadgenlobis momwes-
rigebeli normebis (gsk-is 164-e da Semdgomni) gamoyene-
ba SesaZlebelia. Tumca yovel konkretul SemTxvevaSi 
unda gadamowmdes – Seesatyviseba Tu ara warmomadgen-
lobis momwesrigebeli norma mflobelobis mopovebas-
Tan dakavSirebul urTierTobas. am mosazrebis mixed-
viT, mflobelobis mopoveba SesaZlebelia ara mxolod 
im SemTxvevaSi Tu es sxva piri aris mompoveblis mWeri, 
aramed nebismieri sxva piris SemTxvevaSic; Tu samo-
qalaqo brunvis wesebidan gamomdinare SegviZlia mi-
viCnioT, rom es sxva piri moqmedebs mompoveblisaTvis. 
aseTi piri SeiZleba iyos, magaliTad, stumari, rome-
lic maspinZlis aryofnisas fostis kuriers arTmevs 
maspinZlisaTvis gamiznul nivTs60. 
mamas SeeZlo moepovebina mflobeloba SvilisaTvis, 
radgan calsaxaa, rom man g-s nivTi S-saTvis gadasace-
mad gamoarTva da ar apirebda TavisTvis mflobelobis 
mopovebas am nivTze, miuxedavad imisa, rom ar iyo Svi-
lis mWeri. nivTze faqtorbivi Zalauflebis mopovebi-
sagan unda gavmijnoT mflobelobis nebis gamovleni-
sas61 warmomadgenlobis SesaZlebloba da sakiTxi, Tu 
vis unda hqondes es neba, warmodgenils Tu mflobelo-
bis mompovebel warmomadgenels. germaniis samoqalaqo 
kodeqsis Semqmneli meore komisiis protokolebidan62 
ikiTxeba, rom mflobelobis nebis gamovlenisas warmo-
madgenloba calsaxad dasaSvebi unda yofiliyo. Tumca 
es problema praqtikaSi iSviaTad SeiZleba warmoiSvas, 
Tu erTi piri meores mflobelobis mopovebas daava-

60 Wieling, Sachenrecht I, § 4 IV 2 b.
61 termini „nebis gamovlena“ mxolod pirobiTad SeiZleba gamoviyenoT, 
radgan es ar warmoadgens garigebis dadebisaken mimarTuli nebis gamo-
vlenas.

62 Mugdan, 505.
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lebs, mas, rogorc wesi, eqneba kidec mflobelobis neba. 
Cveulebriv, aucilebelia, rom orives (vinc moipovebs 
da visTvisac moipoveben) hqondeT mflobelobis neba. 
is faqti, rom mama am droisaTvis, rogorc Wkuaze Semc-
dari, qmeduunaro iyo, ar uSlis xels mflobelobis 
mopovebas, radgan es ar wamoadgens garigebas da mis-
Tvis sakmarisia naturaluri nebis qona. mamas, romel-
sac SerCenili hqonda wvrilmani yofiTi moqmedebebis 
gacnobierebis unari, SeeZlo moepovebina mflobeloba 
SvilisaTvis63. 

gabatonebuli mosazrebis sapirispirod, meore aragaba-
tonebuli mosazreba dauSvebda m-s, rogorc warmomadgen-
lis, mier S-saTvis mflobelobis mopovebas. sakiTxavia, 
aucilebelia Tu ara kamaTis gadawyveta, anu midian Tu ara 
gansxvavebuli mosazrebebi gansxvavebul Sedegamde. gaba-
tonebuli mosazrebis mixedviT, m ver moipovebda S-saTvis 
pirdapir mflobelobas, verc rogorc mWeri da verc ro-
gorc warmomadgeneli.

3) mflobelobis mopoveba m-s mier S-saTvis gadacemis meS-
veobiT
63 mama SvilisaTvis ver moipovebda mflobelobas, rogorc pirdapiri mflo-
beli arapirdapiri mflobelisaTvis, radgan amisaTvis aucilebelia sx-
visaTvis, rogorc arapirdapiri mflobelisaTvis, flobis gacnobiereba, 
ufro swored ki, mis safuZvlad mdebare urTierTobis, kanonismieri warmo-
madgenlobiTi urTierTobis, gacnobiereba. mag., damqiravebeli a, romelic 
iRebs nivTze mflobelobas mesame pirisagan, unda acnobierebdes, rom misi, 
rogorc pirdapiri mflobelis,  uflebamosileba gamomdinareobs gamqira-
vebel b-sTan dadebuli qiravnobidan. Tu damqiravebeli Tavs SecdomiT 
myidvelad da mesame pirisagan gadacemul nivTs ki sakuTrad miiCnevs, maSin 
is ver moupovebs b-s arapirdapir mflobelobas, radgan is iqneba pirdapiri 
mflobeli nivTis TavisTvis flobis nebiT. gansxvavebiT am SemTxvevisagan, 
Tu aragabatonebuli mosazrebis Tanaxmad davuSvebT pirdapiri mflobelo-
bis mopovebas warmomadgenlobis meSveobiT, sakmarisia e. w. warmomadgeneli 
acnobierebdes, rom nivTs xelSi iRebs sxvisaTvis gadasacemad. rogorc stu-
mars ar sWirdeba imis gacnobiereba, rom fostis kurieris mier misTvis niv-
Tis gadacemiT nivTze pirdapir mflobelobas moipovebs maspinZeli da sak-
marisia, rom is gegmavs am nivTis maspinZlisaTvis gadacemas, am SemTxvevaSic 
mflobelobis nebelobiTi elementisaTvis sakmarisia, rom mamam g-s nivTi ga-
moarTvas S-saTvis gadasacemad. am momentSi is S-s moupovebs mflobelobas, 
rogorc warmomadgeneli.
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Tu gaviziarebT gabatonebul mosazrebas, sakiTxavia, moi-
povebda Tu ara S mflobelobas g-sagan m-s meSveobiT64. m-s 
mier gadacemis Semdeg S-m moipova mflobeloba. sakiTxa-
via, SeiZleba Tu ara CavTvaloT es mflobeloba g-s mier 
gadacemulad. gsk-is 929-e paragrafis 1-li winadadebis Se-
sabamisad gadacemisaTvis, rogorc zemoT vaxseneT, SemZe-
nis mier mflobelobis mopovebis garda aucilebelia, rom 
gamsxvisebelma dakargos mflobeloba. es SeuZlebeli iq-
neboda, Tu gamsxvisebeli g mflobelobas dakargavda mana-
made. maSin m-s mier S-saTvis nivTis gadacema ar CaiTvlebo-
da g-s mier S-saTvis mflobelobis gadacemad. 
Cveulebriv, mflobelobis gadacema, iseve rogorc misi 
mopoveba, SesaZlebelia mesame pirebis meSveobiTac. maga-
liTad, Tu gamsxvisebeli iyo mxolod arapirdapiri mflo-
beli, maSin misma pirdapirma mflobelma SeiZleba gadasces 
SemZens mflobeloba, rac CaiTvleba arapirdapiri mflo-
beli gamsxviseblis mier gadacemulad, radgan is amiT kar-
gavs Tavis arapirdapir mflobelobas. gamsxvisebels aseve 
SeuZlia gadasces SemZens mflobeloba Tavisi mWeris meS-
veobiT da dakargos am gziT pirdapiri mflobeloba.
mocemul SemTxvevaSi m ar iyo g-s arc arapirdapiri mflo-
beli, radgan mas ar hqonia g-saTvis flobis neba da “so-
cialurad daqvemdebarebulobis” ararsebobis gamo ar iyo 
arc misi mWeri.

Tumca mflobelobis gadacema mesame piris meSveobiT 
(anu mflobelobis dakargva gamsxviseblis mier) Se-
saZlebelia maSinac, rodesac mflobelobas kargavs 
gamsxviseblis miTiTebas daqvemdebarebuli piri (Ge-
heißperson)65, rac uTanabrdeba uSualod gamsxviseblis 
mier mflobelobis dakargvas. gamsxviseblis miTiTe-
bas daqvemdebarebul pirs warmoadgens piri, romelic, 
miuxedavad imisa, rom ar aris gamsxviseblis arc pirda-

64 gansxvaveba zemoT ganxiluli SeTxvevisagan mdgomareobs imaSi, rom am 
dros msjelobis sagans warmoadgens, moipovebda Tu ara S mflobelobas 
g-sagan mas Semdeg, rac g-m gadasca nivTi m-s da m-m, Tavis mxriv, gadasca 
nivTi S-s da ara mxolod g-s mier m-saTvis gadacemiT.

65 Palandt/Bassenge, § 929 Rn. 23.
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piri mflobeli da arc mWeri, gamsxviseblis miTiTebis 
safuZvelze gadascems mflobelobas. magaliTad, myid-
veli miuTiTebs gamyidvels, rom nivTi pirdapir mesame 
pirs miawodos. am dros gamyidvlis, rogorc myidvelis 
miTiTebas daqvemdebarebuli piris, mier mesame pirisa-
Tvis nivTis gadacema, uTanabrdeba myidvelis mier niv-
Tis gadacemas. 

erTi mosazebis mixedviT66, miTiTebas daqvemdebarebu-
li piris meSveobiT gadacema mxolod maSin aris saxeze, 
rodesac es piri namdvilad eqvemdebareba gamsxvise-
blis miTiTebebs. mxolod maSin, rodesac miTiTebis 
mimRebi eqvemdebareba gamsxviseblis miTiTebas, gamsx-
visebeli flobs garkveul faqtobriv Zalauflebas ni-
vTze, warmoCdeba rogorc mflobeli (miuxedavad imisa, 
rom ar aris arc pirdapiri da arc arapirdapiri mflo-
beli) da SesaZlebelia mflobelobis gamsxviseblis 
mier gadacemis fiqcia. am mosazrebis sapirispirod, 
germaniis federaluri sasamarTlo67 sakmarisad miiC-
nevs mflobelobis mopovebas iseTi pirisagan, romelic 
mxolod mompoveblis Tvalsawieridan Cans miTiTebas 
daqvemdebarebul pirad, Tundac sinamdvileSi ar eq-
vemdebarebodes gamsxviseblis miTiTebebs. am mosazre-
bas amyarebs argumenti, rom mompovebelma SeiZleba ar 
icodes, Tu ras isaxavs miznad mesame piri nivTis gada-
cemiT. misTvis mTavaria, rom mflobelobis gadacema 
aRqmadi iyos gamsxviseblis mier gamowveulad. 

damoukideblad imisa, eqvemdebareboda Tu ara m g-s miTi-
Tebebs, S-s poziciidan is, nebismier SeTxvevaSi, aseTad iyo 
aRqmadi, ris gamoc saxezea g-s mier S-saTvis mflobelobis 
gadacema m-s, rogorc miTiTebas daqvemdebarebuli piris, 
meSveobiT.  
saboloo jamSi, orive mosazreba, is, romelic uSvebs 

66 Palandt/Bassenge, § 932 Rn. 19; Medicus, Bürgerliches Recht, Rn. 564.
67 BGH, NJW 1974, 1132 da Semdgomi. 
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mflobelobis mopovebas warmomadgenlobis meSveobiT da 
misi sapirispiroc, midian erTi da imave Sedegamde: m-s mier 
S-saTvis nivTis gadacemiT es ukanaskneli gaxda nivTis 
mflobeli. 
gsk-is 929-e paragrafis 1-li wiandadebis Sesabamisad ga-
dacemisaTvis aucilebelia, rom es gadacema gamowveuli68 
iyos gamsxviseblis mier. gadacemis neba unda ukavSirdebo-
des nivTis sakuTrebis gadacemis farglebSi69 gadacemas, 
rac mocemul SemTxvevaSi saxezea. 

Sedegi: g-m S-s gadasca nivTi.

2.1 sanivTo garigeba
gadacemis garda, gsk-is 929-e muxlis 1-li winadadebis Se-
sabamisad sakuTrebis mopovebis winapirobas warmoadgens 
SeTanxmeba gamsxvisebelsa da SemZens Soris – sanivTo ga-
rigeba. 
S-s warmodgena m-s, rogorc misi kanonismieri wamomadgen-
lis mier am sanivTo garigebis dadebisas gamoiricxeba, ra-
dgan am droisaTvis m-s, rogorc Wkuaze Semcdaris, nebis 
gamoxatva aranamdvili iyo gsk-is 104-e paragrafis me-2 da 
105-e paragrafis 1-li nawilebis Sesabamisad.
sakiTxavia, arasrulwlovani da, Sesabamisad, SezRudu-
lad qmedunariani Sio (gsk-is me-2 da 106-e paragrafebi) 
SesZlebda Tu ara sakuTari saxeliT g-sTan sanivTo gari-
gebis dadebas. 

gsk-is 107-e muxlis Sesabamisad, arasrulwlovans kano-
nieri wamomadgenlis Tanxmobis gareSe SeuZlia dados 
mxolod sargebliani garigebebi. sargeblis qveS igu-
lisxmeba samarTlebrivi sargebeli – garigeba ar unda 
akisrebdes arasrulwlovans aranair movaleobebs da 

68 Gernhuber, JZ, 1956, 544. miuxedavad gamsxviseblis mier mflobelobis da-
kargvisa da SemZenis mier misi mopovebisa, gadacema ar iqneba gamsxviseblis 
mier gamowveuli, Tu SemZeni TviTneburad daeufleba nivTs.

69 aseTad ar CaiTvleba gamyidvelis mier myidvelisaTvis nivTis gamosacde-
lad gadacema.
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ar unda amcirebdes mis samarTlebriv poziciebs. sani-
vTo garigebis dadebiT arasrulwlovani S moipovebs 
sakuTrebas da sanacvlod ar ekisreba aranairi valde-
buleba. Tumca sanivTo garigebiT is kargavs moTxovnis 
uflebas nasyidobidan, romelic sruldeba am garige-
biT da am Sesrulebis Sedegad qreba.
imasTan dakavSirebiT, SeuZlia Tu ara arasrulwlo-
vans dados namdvili sanivTo garigeba, romlis Zali-
Tac dakargavda valdebulebiT moTxovnis uflebas, 
germanul samarTalSi azrTa sxvadasxvaobaa. erTi mo-
sazrebis mixedviT70, arasrulwlovans aseTi garigebis 
dadeba kanonieri wamomadgenlis Tanxmobis gareSe ar 
SeuZlia. am garigebiT misi samarTlebrivi poziciebi 
mcirdeba iseve, rogorc moTxovnaze uaris Tqmis Sem-
TxvevaSi. meore mosazrebis mixedviT, sanivTo garigeba 
mainc rCeba arasrulwlovnisaTvis mxolod sargeblis 
momtanad, romlis dadebac mas warmomadgenlis Tanxmo-
bis gareSec SeuZlia71. Tumca dResdReobiT gabatone-
bulia mesame mosazreba,72 romelic mijnavs sakuTrebis 
mopovebasa da valdebulebis Sesrulebas; sakuTrebis 
mopoveba namdvilia, rogorc garigeba, romelsac aras-
rulwlovnisaTvis moaqvs mxolod sargebeli, magram 
sakuTrebis mopoveba ar iwvevs moTxovnis uflebis Ses-
rulebiT gaqrobas gsk-is 362-e muxlis 1-li nawilis 
Sesabamisad, radgan arasrulwlovans aklia Sesrule-
bis mimRebis kompetencia. es kompetencia aqvs mxolod 
mis kanonier warmomadgenels. Sesabamisad, SesrulebiT 
moTxovnis gaqroba xdeba maSin, rodesac nivTs miiRebs 
arasrulwlovnis kanonieri warmomadgeneli. 

gabatonebuli mosazreba, romlis mixedviTac aras-
rulwlovans aklia Sesrulebis miRebis kompetencia gsk-
is 362-e paragrafis 1-li nawilis Sesabamisad, Tumca Seu-
70 Wacke, Jus 1978, 80 da Semdgomni; Gernhuber, Bürgerliches Recht, § 50 II 3.
71 Harder, Jus 1977, 149 da Semdgomni, van Venrooy, BB 1980, 1017 da Semdgomni; 
Larenz/Wolf, BGB AT, § 25 Rn. 21.
72 SedarebisaTvis Bork, BGB AT, Rn. 1006 da Semdgomi.
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Zlia dados sanivTo garigeba, rogorc misTvis mxolod 
sargeblis momtani da moipovos sakuTreba, damajereblia. 
arasrulwlovan S-s SeeZlo daedo g-sTan sanivTo garigeba 
sakuTari saxeliT. es sanivTo garigeba SegviZlia dadebu-
lad CavTvaloT S-s TandaswrebiT g-s mier m-saTvis nivTis 
gadacemiT, romelic am ukanasknels unda gadaeca S-saTvis 
(konkludenturi oferti) da S-s mier m-saTvis nivTis ga-
morTmeviT (konkludenturi aqcepti), an m-s, rogorc g-s 
Sikrikis, mier S-saTvis konkludenturad gadacemuli 
ofertiTa da S-s aqceptiT73.
S-sa da g-s Soris dadebuli sanivTo garigeba namdvilia.

g nivTze sakuTrebis gadacemis momentSi iyo nivTis me-
sakuTre da nivTis gankargvis akrZalva an SezRudva ar 
aris saxeze. 

Sedegi: S gaxda nivTis mesakuTre.

2. sakuTrebis keTilsindisierad mopoveba v-s mier
S-s SesaZloa daekarga sakuTreba, Tu es sakuTreba moipova 
v-m g-sagan, rogorc keTilsindisierma SemZenma, gsk-is 932-
e paragrafis 1-li nawilis Sesabamisad. sakuTrebis keTi-
lsindisierad mopovebis winapirobas warmoadgens arame-
sakuTris mier gsk-is 929-e paragrafebis 1-li winadadebis 
safuZvelze gadacemuli sakuTreba. sakuTrebis gadacema 
unda moxdes “samoqalaqo brunvis garigebis” (Verkehrsges-
chäft) farglebSi74, SemZeni unda iyos keTilsindisieri, ni-

73 is faqti, rom S-m g-s nivTi ukan gamoarTva, ver moaxdens sanivTo garigebis 
dadebisaken mimarTuli aqceptis namdvilobaze gavlenas, radgan miRebasa-
valdebulo nebis ganmartebisaTvis gadamwyvetia, Tu rogor aRiqvamda mas 
garigebis dadebis momentSi obieqturi mimRebi. dadebis momentSi ki S-s mier 
m-saTvis nivTis gamorTmeva unda aRqmuliyo rogorc aqcepti.

74 Wieling, Sachenrecht I, § 10 II 1 b: “samoqalaqo brunvis garigeba” ar gvaqvs 
saxeze, rodesac garigebis orive mxare identuria (Tundac mxolod ekono-
mikurad). magaliTad, Sps debs garigebas Tavis erTaderT mewilesTan. aq ar 
xdeba aReb-micemoba samoqalaqo brunvis gansxvavebul subieqtebs Soris da 
sakuTrebis keTilsindisierad mopoveba, romelic subieqtebis erTmaneTis 
mimarT ndobis dacvas emsaxureba (ndoba, rom nivTis mflobeli aris mesakuT-
re) ar gamoiyeneba, radgan ndoba sakuTar uflebamosilebasTan dakavSirebiT 
ar imsaxurebs dacvas. garigeba xdeba samoqalaqo brunvis miRma. 
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vTi ar unda iyos gasuli mesakuTris mflobelobidan misi 
nebis gareSe.

1.1 sanivTo garigeba
gsk-is 929-e muxlis 1-li nawilis winapirobebi saxezea. g-m 
da v-m dades sanivTo garigeba da g-m sakuTrebis gadacemis 
mizniT v-s gadasca nivTi. garigeba ganekuTvneboda “samo-
qalaqo brunvis garigebas” da nivTi ar iyo mesakuTre S-s 
nebis gareSe misi mflobeobidan gasuli (gsk-is 935-e para-
grafis 1-li nawili).
2.1 keTilsindisiereba
sakiTxavia, iyo Tu ara v sakuTrebis mopovebisas keTilsin-
disieri. v-s ar unda scodnoda, rom g aRar iyo mesakuTre 
da es arcodna ar unda yofiliyo gamowveuli uxeSi gaufr-
TxileblobiT (gsk-is 932-e paragrafis me-2 nawili). uxeSi 
gaufrTxileblobiT arcodnis moTxovna SemZens akisrebs 
gamokvlevis valdebulebas, romlis ganuxorcieleblobis 
SemTxvevaSi arcodna ar gamoricxavs mis arakeTilsindi-
sierebas. g-m icoda, rom misTvis miyiduli nivTi ukve ga-
yiduli iyo. Tumca nivTis gayidviT myidveli ar kargavs 
sakuTrebas da mas SeuZlia meore myidvels gadasces saku-
Treba gayidul nivTze. 

gamokvlevis valdebuleba SemZens ekisreba, magaliTad, 
im SemTxvevaSi, rodesac is nivTs iZens valauvali mo-
valisagan, romlic kreditis uzrunvelsayofad saku-
Trebis gadacemas iyenebs (Sicherungsübereignung75). Tu ni-
vTi jer kidev gamsxvisebelTan imyofeba, Cveulebriv, 
gamokvlevis valdebuleba ar arsebobs76. am dros mflo-
belobas dafuZnebuli mesakuTred yofnis prezumfcia, 
gsk-is 1006-e paragrafis Sesabamisad, moqmedebs sruli 
moculobiT.

mocemul SemTxvevaSic SemZens ar ekisreboda imis gamok-
vlevis valdebuleba, iyo Tu ara gamsxvisebeli jer kidev 
nivTis mesakuTre, miuxedavad pirveli nasyidobis Sesaxeb 
codnisa77. 

75 OLG Celle, JZ 78, 400.
76 BGH LM Nr. 22 zu § 932.
77 Palandt/Bassenge, § 932 Rn. 11.
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v iyo keTilsindisieri da gsk-is 932-e paragrafis 1-li 
nawilis Sesabamisad moipova sakuTreba gadacemul nivTze. 

saboloo Sedegi: v-m moipova g-s mier gadacemul nivTze 
sakuTreba.

g. amoxsna qarTuli samarTlis mixedviT:

1. S-s mier sakuTrebis mopoveba
S-s SeeZlo moepovebina sakuTreba nivTze ssk-is 186-e mu-
xlis 1-li winadadebis Sesabamisad. amis winapirobas war-
moadgens: 1. SeTanxmeba sakuTrebis gadacemasTan dakavSi-
rebiT, romelic saxeze unda iyos nivTis gadacemis moment-
Si; 2. nivTis gadacema; 3. gamsxviseblis uflebamosileba; 
4. namdvili valdebulebiTi ufleba; 5. nivTis gankargvis 
akrZalvis an SezRudvis ararseboba.

1.1 sanivTo garigeba
rogorc zemoT germanuli samarTlis mixedviT amoxsni-
sas davadgineT, sanivTo garigeba, g-s uflebamosileba, 
gankargvis akrZalvis an SezRudvis ararseboba saxezea. g-sa 
da S-s Soris daido aseve namdvili nasyidoba, m-s, rogorc 
S-s kanonismieri warmomadgenlis (ssk-is 1198-e muxlis me-6 
nawili, 103-e da Semdgomi muxlebi), meSveobiT saidanac m-m 
moipova g-s mimarT nivTze sakuTrebisa da mflobelobis 
gadacemis moTxovnis ufleba. sanivTo garigeba, romelic 
qarTul samarTalSic savaldebuloa, daido uSualod g-sa 
da SezRudulad qmedunarian S-s (ssk-is 14-e muxlis 1-li 
nawili, 63-e muxlis 1-li nawili) Soris, radgan sakuTrebis 
mopoveba S-saTvis warmoadgenda mxolod sargeblis mom-
tan garigebas (ix. zemoT). sakuTrebis mopovebisaTvis um-
niSvneloa, hqonda Tu ara am garigebas Sesrulebis efeqti 
ssk-is 361-e muxlis 1-li nawili Sesabamisad.

2.1 mflobelobis gadacema
problemuri iqneboda nivTze mflobelobis gadacema qar-
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Tul samarTalSic, Tumca am SemTxvevaSic germanuli sa-
marTlis doqtrinis gaziareba Cans upriani. damoukide-
blad imisa, SeZlebda Tu ara m, rogorc S-s warmomadgeneli, 
misTvis mflobelobis mopovebas, m-s mier S-saTvis nivTis 
gadacema aqac unda CaiTvalos g-s mier gamowveulad, ris 
Sedegadac S-m moipova mflobeloba, xolo g-s mflobelo-
bis dakargvas uTanabrdeba g-s miTiTebis safuZvelze m-s 
mier nivTis gadacema. amrigad, saxezea mflobelobis gada-
cema ssk-is 186-e muxlis 1-li nawilis Sesabamisad.
S-m moipova sakuTreba nivTze.

2. Tumca S-s SesaZloa daekarga sakuTreba, Tu es sakuTre-
ba moipova v-m g-sagan, rogorc keTilsindisierma SemZenma. 

1.1 sakuTrebis keTilsindisierad mopoveba v-s mier
v-s SeeZlo moepovebina sakuTreba ssk-is 187-e muxlis 1-li 
nawilis mixedviT. g-m v-s gadasca nivTi ssk-is 186-e muxlis 
1-li nawilis Sesabamisad sakuTrebis gadacemis mizniT sa-
nivTo garigebis safuZvelze. Tumca am momentisaTvis is 
ukve aRar iyo mesakuTre, ris gamoc sakuTrebis gadacema 
ssk-is 186-e muxlis Sesabamisad SeuZlebeli iyo. nivTi ar 
iyo gasuli mesakuTre S-s nebis gareSe misi mflobelobi-
dan (ssk-is 187-e muxlis me-2 nawili). 

2.1 v-s keTilsindisiereba
sakiTxavia, iyo Tu ara v sakuTrebis mopovebis momentisa-
Tvis keTilsindisieri. amisaTvis mas ar unda scodnoda, 
rom gamsxvisebeli ar iyo mesakuTre da es arcodna ar unda 
yofiliyo gamowveuli uxeSi gaufrTxileblobiT. 

1) mocemul SemTxvevaSi v-m icoda, rom nivTi ukve gayiduli 
iyo. Tumca gansxvavebiT safrangeTisagan, saqarTveloSic, 
sadac germaniis msgavsad tradiciisa da gamijvnis princi-
pebi moqmedebs, nivTis gayidviT gamyidveli avtomaturad 
ar kargavs sakuTrebas. Sesabamisad, mxolod nasyidobis 
codnis faqti ver aqcevda SemZens arakeTilsindisierad.
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2) Tumca SeiZleba gansxvavebul Sedegamde migviyvanos ssk-
is 485-e muxlis gamoyenebam, romlis mixedviTac, Tu gam-
yidvelma erTi da igive saqoneli ramdenime pirs mihyidis, 
upiratesoba eniWeba im myidvels, romlis mflobelobaSic 
pirvelad gadava nivTi.

gansxvavebiT safrangeTisagan, sadac calsaxaa safran-
geTis samoqalaqo kodeqsis 1141-e muxlis mizani da ga-
moyenebis sfero, saqarTveloSi daaxloebiT igive Si-
naarsis mqone danawesis funqcia da sistemuri adgili, 
tradiciisa da gamijvnis principis pirobebSi, sakmaod 
bundovania. safrangeTSi, gadadis ra sakuTreba mxo-
lod vadebulebiTi SeTanxmebiT, aucilebelia danawe-
si, romelic moawesrigebda SemTxvevas, rodesac erT 
nivTTan dakavSirebiT saxezea erTdroulad ori an meti 
SeTanxmeba. tradiciisa da kauzalobis principis piro-
bebSi amis aucilebloba ar arsebobs. gadadis ra saku-
Treba mxolod mflobelobis (pirdapiri an arapirda-
piri) gadacemis Sedegad, calsaxaa, rom SemZeni manamde 
ver gaxdeba mesakuTre, sanam ar moipovebs mflobelo-
bas. xolo mesakuTred gaxdomis Semdeg aseve calsaxaa, 
rom is aRar iqneba valdebuli daabrunos nivTi. aseve 
im SemTxvevaSic, Tu ori myidvelidan erT-erTs pirve-
lad gadaeca mflobeloba, magram es mflobeloba ar 
gadascemia sakuTrebis gadacemis mizniT (magaliTad, 
manqanis gamosacdelad gadacema), aqac ar moqmedebs 
ssk-is 485-e muxliT gaTvaliswinebuli “upiratesoba” 
pirveli mflobelis mimarT da gamsxvisebels SeuZlia 
gadasces meore myidvels sakuTreba, Tundac pirveli 
myidvelis mimarT mflobelobis moTxovnis uflebis 
daTmobiT ssk-is 186-e muxlis me-2 nawilis me-3 varian-
tis Sesabamisad78. 
ssk-is 485-e muxlis msgavs danawess Seicavs avstriu-

78 gacilebiT ufro calsaxaa ssk-is 485-e muxlis 1-li winadadebis me-2 vari-
antis mizani; Tu saqoneli arc erTs ar gadascemia, maSin upiratesoba eniWeba 
mas, visTanac xelSekruleba ufro adre daido. mxolod mas aqvs naturiT 
Sesrulebis moTxovnis ufleba sasamarTlos meSveobiT, Tu orive myidveli 
erTdroulad moiTxovs Sesrulebas. 
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li zogadi samoqalaqo kodeqsis 430-e paragrafi79. avs-
triaSi es danawesi ar gamoricxavs meore myidvelis 
mier sakuTrebis mopovebas, miuxedavad pirveli nas-
yidobis Sesaxeb codnisa, Tu gamsxvisebeli jer kidev 
mesakuTrea da ar gamoricxavs meore myidvelis mier 
sakuTrebis keTilsindisierad mopovebas80, Tu gamsxvi-
sebeli aRar aris mesakuTre.

mxolod is faqti, rom nivTi ukve gayiduli iyo da meore 
myidvelma icoda amis Sesaxeb, ver iqneba misi keTilsindi-
sierebis gamomricxavi garemoeba verc ssk-is 485-e muxlis 
Sesabamisad, radgan es muxli sakuTrebis keTilsindisie-
rad mopovebas pirdapir saerTod ar exeba, xolo tradici-
isa da gamijvnis pirobebSi nivTTan dakavSirebiT sxvasTan 
dadebuli valdebulebiTi garigeba avtomaturad ar gamo-
ricxavs sakuTrebis SemZenis keTilsindisierebas. aseve ar 
akisrebs mas arc nivTis samarTlebrivi satatusis gamok-
vlevis valdebulebas, radgan mxolod valdebulebiTi ga-
rigeba am statuss ar cvlis.  
v iyo keTilsindisieri. 

saboloo Sedegi: v-m, rogorc keTilsindisierma SemZenma, 
moipova sakuTreba qarTuli samarTlis mixedviTac.

79 § 430 ramdenime pirze gasxvisebuli nivTi: Tu mesakuTre erTsa da imave 
nivTs or sxvadasxva pirze asxvisebs da mxolod erTs gadascems mflobeobas, 
maSin nivTi ekuTvnis im pirs, romelsac pirvelad gadaecema igi. dazarale-
bul mxares mesakuTrem unda aunazRauros ziani.

80 OGH 6 Ob 108/98w SZ 72/72.
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